
Y•

WWi... IL8CI8IC COMPANY,
INC., 1& .... IWIMaatL

a.. A. No. ...111.

UDIId StatII DIII:li'kt Coart,
DIItItIl of QtIamh4L

SIp&. 10. 1.,.

.... ".. flied eeeldni I'IIDOft1
f100m Uldtrut of liDI of
tnIIiD..~ impDlld • rtIiODalt................ TM DiItrIe& Court,
BuoId B.~ J., MId that: (1) UDder
the ....~ ooaJd be NIIIOved
onl)' oa af:IInDadft IbniDI that ftIioDal

u.s. y. WDl'BRN BLBC. CO.. INC. 525
ae..6,. '-" as (D.D.C. ata)

COf1J., 658 F.2d 120 (5th Cir.l98l). p.. to EPD with the Jmowledp that that di~
fendaDt elaima plaintiff eaamot utilty the .ion', cia,. wen numbered, and with the
latter two requirementa becaue the uncUI- intent ucl p1U'POII of pttiD, rid of him.
puted evidence before the IISPB revealed It it true that plaintiff baa offered little
that he wu not qualified for any of the evideace other thaD lUI OWD belief in .up
seven poaitioDi open in OPR, ucl bec:auae port of tIUI claim, but defendant'. rep~
it it undiaputed that, of the four iDdividuala MDtatioDl coDCll'lliq UDdiIputtd teltimo
that plaintiff claima were preferentially ny before the IISPB do not nepte that
tranaferred out of EPD prior to the RIF, claim, or 10 impup it that thiI court mUit
two were over 40 and two ....re under.e, nter .nm"'N'J judpDeDt in favor of d.
tbu demonatratiDr the ableDce of ... cUI- fendaDt.·
erimmatioll. AceordiqIJ, for all the foreroinr rea-

rl] DeteDdaDt'. eonteDdoDi are flawed, IODa, it iI tbia lit cia,. of Jul)', 1987
however, ill at 1eut two reapectL PInt, ORDERED that defeDdaDt'. motion to
whatever the UDdiaput.ed evidaciI before dilmill coaDt I of tile complaint be and it
the IISPI, that evidence baa DOt beeD put ...., iI daiId; &Del it iI
befo~ tbiI court. Ratber, de!-- C01IDMl rtJR'tBEk ORDERED that defndaDt'.
baa IIIDPIJ attac~ the opiDiona o~ the motion for nm'MI'J juqlDent u to count
IISPB to the motiOD for P""IlUT jude- D of the complaint be &Del it hereby .
meDt, U weD u biI OWD lUIIWOl'D. dIcJan. ted. Ja

don, pvnlWlt to 28 U.s.c., 1741, that the InD
recitation and &CC01Ult of -timoDJ Pen
by witDeI•• before till IISPB .. out in
defeadaDt'. IDOdaD aDd replJ briIf iI, to
the bell of eoaDMl'. bowIIdp, ueuatI
and cornet. TbiI eoart'. " ... of plaiD-
tift. claim bel.. the K8PB, hDnftr, iI
..... NtIborI.. UtriIMI ..,., sa
F.2d ur (Itb CIr.1rr8). W1dII tbI coan mmBD I'l'ATII 01~ Plaiat.Ur.ma, CDIIIidIr the .......tnt:Ift I'ICOI'd
.... .....t, • paDt of .......,. JadI
meDt buecl OD tbI fact:aal fIDdIRp of the
IISPB prllidirtl of&:iaI aDd tbI fMtul
NPfIMDtat:ioDI of .w- ...... would
etfeetmIJ ., pIIiDtIff biI riPt to ••
MIlO beariq. SeaIlDll ud .... lIDportaDto
ly, the _ ..ofpJalntlftl ADM eJIim iI
DOt t.bat tbI JUr .... .m.d oat ill •
diIeriIDiDat.or fuJdDD, bat dIM tbI wata
pIW to tbI JUr ,... 1m,...... Par tbiI
NUGD pJabdt......... be DIatIJ
anal,.d ......, to till fIuDIwork ..
oat ill JPilMotRI.. GnlrrJllloIMI Corp.;
wbetMr or _ pleint:ltf ... quHfled f.
an, of the .... ftCA!Mriee ill OPR att.
the lUI' iI --daDJ jmm.t8'ial to bit
claim that Warre BuDock tButll"l'ld him

.. Dtf .... '._"....... wauIIL If leapt-eeL pIa'nrtfP. cIabDI CDDClIIalaI die pnf•
..... ,..m tnaIfar of c:.naIa ....,ao,..
OUI of BPD. RIa In .10lIl CDDClII iIb4 biI 0WIl
Ir' +r 10 BPD wauId ....t In .......... to
............ boM\w. Jez _ die court



7...........11)
Part:I. I1IbjIe& t8 ....-t __ •

IIltItrut cue Jacad ItaJMIInc to MIll modo
..daD of the .... ....., .... the
Depart:mlDt of J1IIdeI &peed to a ..
·fWtlietit._~ ill IDOdMr aDde

trait I1Iit with aD cIIffe_ cW'"
.. IDd eovt IPJIO'. dIK ....

...............11)
Record ill pro"" OIl~ to 

z..... liDI of baliD•• fWt:I'ictioM, im
paled OD NJioIlaI teIIphaM eompuiel in
IIItM:rut CDIIMDt cIee:ne, dill .. npport
~ fWtric1:ba OD IDDbiIe iDtmu·.... ..me.. _pita _tadaB that
tbIM MrricII CODItituted marbt ...-rate
froID 1aDd liDI .............. fie-.
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companies would laet ability to 11M their 3. J.......*-at
monopoly power anticompetitively: (2) Collateral attleb on eouent deeree
reeord estabUlhed that the compaDiel re- are iDcoDliitent with the law of the eue
taiDed their bottleneck monopoly power raIe.
with respect to local exchaDgeI; (8) variou •• MoaopoU. "MClI)
policy matters indudiDC effect on ra_ Men maiDteDaDce by a relioD&1 te.
would appropriately be CODIidered; (.) phone company of a monopoly in the local
record warranted maintaiDiDC rest:riet:iou achaDp seniee does DOt .upport a liDe of
on interexchance servicea, muufaeturiD" buiDel. restrietioDl: there mUlt 1110 be
and providiD, information Mme.; (I) the the ability to UN the bottIeDec:k power anti
information serviees restriction .hould be competitively. Shermu ADti-Trult Aet,
lifted to the extent of enabliq rqioD&1 • 1 It Mel., 15 U.B.CA • 1 et aeq. .
companiel to acquire and operate infra.
structure DeeeIIU'J for traDamiliioll of iD- I. 11011OIIOII- e-M(11)
formation ..me. pneratecl by otben; Record • praMIdIDr OIl motioDa to
IDd (6) restriction on rqioD&I eompuiel remove liDI of baliD_ restrictiou, im
enPJiDI ill umelated baaiDII•• would be poeed 1lpOIl rerfcmal teJlpboDe eompuiel in
removed. IIltItrut COIlIeDt ctecr., compelled CODC1u-

aioD that the eompuill NtaiDed their !DO
Modou deDied in part &Del put.ed. DOpoIJ power oqr tbI JoeaI achan,. bott-

part. ...

..............11)
Bead ill pn-,,". OIl IIIOt:IaaI toz.... liDI 01 baIiI_.~., im-

pcIIId OD NPul ....... tGIIIPUili •
aat.it.raIt ...et__ IIt:IbIiIbId that it
woaId .. be jaltIfIId to eHrnfnetil tile No

.Riet:ioD OD~ ••-. either
cdalpa.teIJ OIl poaDd at eIIapd eiiam
1taDeII, or pgtIaDJ to pInDit..nIioaal
CMDPU1 to ott waf.
oa1lIidlt ita 0WIl nPa. or too NtaiD fWtr»
tiaa with IIbInl pm 01 .....

z. ....... QIU Pun'" ...,.1
,. that ..... putIII tit __ ..

erN • teIIphaM ......, uat.Itrut ..
bad qned to eHzninetioD of eIrtIiD ... of
buiDeu ~trietiOaI _taiDICI~ did
DOt nquin eovt too ......... that .....
IDeDt; it wu for coart too ..1rJDe ...
wu equitable, • eforcImIa~ of ....
partieaJarIJ when __ CODtaiDId ....,.
ic ,taDdard for madi&atiota or NDIOftl of
ita proyjajc)DL ShIrmaD AIdioTnlt Ad,
• 1 et Mq., 11 U.B.C.A. , 1 1& ....

1. lIoaopoU. e-M(11)
CollleDt deeree • telepboDe IDtitraIt

cue did DOt require ~ heJ'rinr of
CODIideratiou, upon IDDtioD by NPul
telephone eompuiel to NIDOft liDI of bali
DeU restrietiou contained • till --.
nor did it require 1D1 a.ftIrmadft jutin..
tioD for the~ pn,"" toad
Ieemmate; ratt., tMn hid to be aD at·
firmative .bowiq tba& till fWtric:doM
wen DO loDpI' juti&d, wIdeIa woaId No

quire· .hcnriiIr that tIIIpIaae ccaapuaiII
lacked ability to 11M 1IIOIIGP01J power uad
competitiv.". SblliiiAA AaCI-'l'raR Ad,
• 1 It Mel., 11 U.s.c.A. I 1 1& Mel.

"

I
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CbarltI P A.ctIq AI& Attr. Ga.,
Barr7 G , a.f, CommllDieatiou
aDd FIDIDeI Sed:Iaa, N.., C. GerriIoD,
Aut. ChW, CoImD IDd PIDance
Section, Edward T AlIt. CbiIf, F.
tip eo....... SeetIoD, .. GDiberti,
Atty., ADdtrut DIY., U.s. Dept. of Justice,
WuhinrtoD, D.c., fal' U.s. n.pt. of Ju
tice.

John O. z.,JII, Jim G. KDpatric, FraaeiDe
J. Berry, BuldDl RIdp, N.J., Boward J.
Trienena, Daftl W. Carpenter, Chicqo, IlL,

U.s. Y. WESTERN ELEC. CO•• INC.
aa.••7J ........ S2I (DoD.C. Itl7)

13. MOllopoU. "24(15)
Conrreuionally declared roal of uni

versal telephone Nrvice could be Ie fit·
imately taken into conaideration in deter
miDiDr whether to maintain lint of buai
nna restrietiona on rerional telephone com·
paniel punuant to ant:itruat coDHnt de
cree. CommUDieationa Act of 19:W, f 1, 47
U.S.C.A. t 151.

14. MonopoU- "24(11)
Conaideration of policies embodied in

the First Amendment ill promotiDr diversi
ty of lOureee of iDtormation wu appropri·
ate ill lDdt:rut aetioD ill d8termininr
whether to maintain liM of bum... ~
at:rictiona ill COIIIat decree, pnVeDtiD, pre>
vilioD of iDtormatiaD ..me. by rqional
telephone co~> U.s.C.A. CoDlt.
Amend. 1.

11. Coudtdoaal Law .-.0.1(.)
Coueat __ entend into ill anti

trUlt cue, prohibit:iq rqionaJ telephone
compuill from IIlPliq in information
..me. baaiDIIl, did DOt CODItitate an in
friDpmeDt of tile~' PInt Amend
ment riIbtL U.s.CA Coaat.Amend. 1.
1.. MollO...... ~11)

Court ill antftra8t ad could properly
COIIaiMr the probable deIIteriou effect OIl
AmericaD fcNp tnde of NID01'iDc _ of
bum_ NItrIctiou OIl nPma1 telephone
COIIlp"Dili.

1T......... ~II)
ReIDOftl from IDdtrut COIIMDt decree

of rest:rietioD OIl NIioD&l teJepboDe campa
nili part;icipatID, illf~buiDeI••"
wu nnuted.

9. MOllopoU. "24(15)
Reeord in proceedm, on motiona to

remove line of busiDeu reatrictiona on re
gional telephone compaDiel, contained in
antitrUlt conaent decree, did not warrant
removiDr rettrietion prohibitilll repnal
telephone compaaiea from manufaeturiDI
or providin, telecommunicatioDl prodUe:tI
or manufaeturinr coDlumer premiael
equipment.

10. MonopoU. "!ZU.3)
Under IDti1z'UIt Jaw. Hriou competi

tive CODCelDl an railed neD wbeD reJativ.
Iy aman market 1haNI, for aample u low
u lIVen or eilbt percent, W01Jld be fo...
clONd u a nnlt of IeYerariDc of replat
ed IDODOpolill into a reJated but wuoeraJat
ed market.

12. .....,D.. -'«11)
Ia ...,. DIIIIlIIlt of udItraIt Jan

tbroaP maiDtaiDiDl 11M of balta ...
atrk:dou oa NIioD&l t.IIIpiIoM com....
panuDt to COIIMIlt __ COIIIamer~

teetIoD, iDc:hadiDI protec:doa apiDat UDn&

IODabI1 hiP m., wu ID Ippropriate con
CInl IDd .. ODDtndic:tol7 of lDdt:rut
priDcip.... ClaJtOD Act, I &(1)>)(2), 11 U.s.
eA I II(bX2).

11. Moaopollel "24UI)
Record, in pro...... OD IDOdoaI to

remove 1iDI of btl.... NItric:tioIII im
poeed OIl rqioD&l tellpboDl COlD"'" aD

der IDtitnIt COIIIIIlt dIeNe, did DOt war
rant NIDO'iDc probibidon • the COIDpa
Dill' PI'OftibaIf~ ...." de
apit.e coatetioD, art.. ... tbat 1O'erD
ment repJatioDI woaJd I1IftIeI to cub _
c:rimiDadoD apiut patadft compedton,
but 10 much of tile NltrietiaD woaJd be
lifted u woaJd eub. tile NP-l COIDpa
Dill to ICq1dN aDd opIrUI till iDfrut:rac.
tun 1*1111I'J far of~
tu" iDtonDadoD..no. paaated bJ otb
en, witboat audwrit) to IDUIr8t ODD_t
bued iDformatioll ...... IDd ill COIIDIC

tioD tbIr••ith, ecapuill coaId offer
''W!dta ,..... "YeIIDw PIpI"
ctinetGrJ ill eIec:t:rouic form. Com-
~ AS of 111I, I _a), .rr U.s.
c.A. I_~
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Ben W. HeiDeman. Jr.. Sidley Ii Auatm.
WuhiDrton. D.C.• for AT A T.

Thomu P. Hester, John ThoI'D'. Jeffrey
J. Kennedy. David P. Boyd, Kirkland A
Ellis. Chieago. m.. Donald E. Scott, Alfred
Winchell Whittaker. Katherine C. ZeitIiD.
Kirkland &: Ellia. WuhiDrton, D.C.• for
Ameriteeh.

Robert A. Levetown. John M. Goodman.
James R. You,. Wuhinrton. D.C.• for
BeU Atlantic.

Norman C. FroIt, Mark D. Ha1lenbIck,
Atlanta, GL, Abott B. Lipeky, Jr., KJq A
SpalcHn" Waabiqton, D.C., for BeDSoutb.

Raymond F. Burke, GenJd E. Murra1,
Mary MeDermott, M.ma A. Coba, White
Plaina, N.Y.• for NYNEX.

Robert V.L DalenberJ, Paal B. White,
Kathy A. Haek:manD. Richard W. Odpn,
Mary CranatoD, PlDIb1U7, KIdiIon A S1I
tro, San FraDciIco, CaL. RG G. IIitcIIeD,
Reno. Nn., StanIeJ J. Moore, WubiqtoD,
D.C., for PIdfJc T Group.

Edpr Mayfteld, J S. GoIdID, IIarJ
WhitteD lIarD, GftIOI'J J. CbriItotfeJ, sa.
Lo., Ko., LiaID S. Cooaaa, WIIJIiDIt,oD,
D.C., for Soutb...-.n Bell Corp.

David L Shapiro, Bicbarcl C. Schnmm,
Jau. ftD1L Sprinpr, Joel B. XJeinmu.
Dicbt.eiD, Shapiro a .... w.......
D.C. (Laurence W. Dell. Jr.. Sturt S.
GWlCkel, Dam s. Sat,W, AJu J.~,
Cameron R. Grabam, of -0. ,. U S
West. IDe.

I. Urtbal ..... '" Aa TIl • TIl ca. 5D
F.5upp. 131, 195 (l)J).C.1ta), ."l ..-.
"."".. II'. ~.-. ... U.s. 100L 101
s.a. 1240, 7S I lei 3d 412 (l9U) QIIniMfw
refwa. 10. -A'1'. T-, 5D ' ..... 131). "..
DIIII~ 01 ,... ,..,.... _"w ......
.... 1.~·lIMTdza_Call tile u.. 01
...._ ........ 'q ~ II' _ 0pIIr-
... CoaIpeaMI .., tile a.a 01 ...It.........•.. K=~.P"'" .., • lID _
....... .".. GIll,..: ......L 1'" I.tpiart
os Ca....dIhD Ill .. rll.,b_lMula7: ...
.... .., Dr. PIIIr..., • DI,_ c:aaM.
CaDI <bIniIuIfW alia•• 10 ...........
part").

2. S. iDOdoaI 01 Depm1mea& 01 IUIdce. NYNBX
Corpondoa, U SW_ lac.. IIIISouIb c.,...
tioa, PIdftc T.... Qraup,~ .. At
1aadc:. Soudnw una" CGrpoI.............
ida PublIc SenIoI ~t"'oae

a-ter T. Kamin. 'n1omu S. Martin.
Michael B. SallbarJ, Antbon1 C. EpeteiD.
Glenn B. 1laDilhiD, ChriItopber s. Vaden,
Carl S. Nadler. JtDDeI' Ii Block, Jolm R.
Wortbinrton, Senior Va PrMideDt and
GeL CounIel, WubiDrton. D.C., for Met.

OPINION
HAROLD H. GREENE, Diatriet

Judp.
FoUowiq the .ubmilaioD of • report

from the Deputment of JUitice, in accord
... with the Coart'. OpiDion of AUplt
11, 1982 wbic:h approYecl the eouent de
Cl'M,1 • n1UDblr of motiou wen fiJecI
"lUCh eo1JeedyelJ aoqbt NIDOft1 of all the
tiM of bu....~ embodied in
MedoD 11(1)) of the dlcral That aeetioD

pI'OYideI u foDcnn:
Att8r complet:ioD of the reorpnizatioD
.pecifted ill ..cloD I, DO BOO ahaD, ~
NCtlJ or iDdInctIr or tbroqh aD1 aftII.
iatIcI ..~

·1. PI'OftII ........... WIDOIDIDlIJIi.
eadDDI ..,.. or iafarmadoD aenic:eI;
2. lluufIctaN or plGride tIIIcomm1JDi.
eadoDI prodactI or ........ pnmiMI
equipmeDt <GCIpt for JIIOriIiDD of CUI

toIDIr premia. eqaiplDlDt for eIDIIllD
q ...,_); or
a. Pro, ide &D7 otbIr prodact or MI"rice,
aeept ezcban........1IIIJcedoaa and
..ban.. ICCII8 .. ,ieI, t.baC II DOt •
utaral IIIODOPOI1 ...ieI ,..n, I'IP
1at8d by tariff.'

.. ".. tMaIJotwD BOCa. 0pII COJDo
...... ... IidIJIa .. '1;.....
HoIdIDI CGmpaiM ....- 10 • nor-.n 01 AT II T IIIptD.... .., till Court.
",.,. '" 11'1& I N - rrir eo.. ,.,
F.Supp. 1051 (D.D.C.I9U), .".l......... c.Mo
,.... Y. Urtbal.- 4M U.s. Iou. ICM s.a.
542. 71' P4 3d 71t (ltU). "..,.-0, .
prec_',. III ..AT. T c.I, ..
w.....~Ca II'...
p'=l'ap, ordIn. 10 -: IQ.ma

dMa .. ftcdoa till 0111,. --lid-'"
., ......... 1949 1awIaI& till ...,..
ill tile DiIJria 01 *-.., pra CII hd
undIr t.be w..... • .., C& :II"" ...
dIaD .. lIIIIaDt 1974 acIloa. S.~ AT
• 1, 552 F.5upp. • lD-a
n. ...... Cal..n .....

.. ..--.. and fJI ..
~~ 1I1t eo.. 569
F.5uJp. aI 1062 Do 50 ".. CGUI'I will ......,
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The Court invited interested persona and

orpnizationa to interveDe ill thiI proeeed
in, and to file reapoDHI tD the report and
the motiona, and the parti.... well .. the
interveDOr! were peD the rirht tD file
additional memoranda and replies.· A total
of some 170 orpnizationa and individuala
availed themaeivel of the opportunity tD
interveDe. In additioD tD submiuiona from
AT &: T, the Department of Justiee, and the
seveD Relional Boldinr Compuiel (herem
after referred tD II the RefioDal Compa
nita),' leDIthY and tbou,htful memoranda
were a1IO tiled by competiton or potential
competiton of the ReIional Compuiel,
repreMDtativ.. of .tate permneDti and
state and public replatol'f bodies, CODlum
er OrpniHDoDl, labor aDioDI, tnde uaoei
ationa, and othen.

The Court NCeiYecl a total of about tbne
hundred briefa, totaDiq IOIDI 6,000 paps,
iDcludiDr oppcU:iou,~ repu.,
aDd fIctuaI~, aDd it bIIrd oral
arpment f~ thNI eta,. froID attorDIJI
repreMDtmr the JlU'd-" the ReIional Com
paDiea, aDd the major~ of inter
venon. TbiI 0piDi0D aDd tile aeeompaDJ
iDr Order diapoM of aD the eunat COIl~
veniel involviq the Nt.eDtIoD or remcmJ
of the 1iDI of baaiDIII IWtrictIoDI.· The
0piDj0D it orpDiIId u foDon.

There an two iDt.1'Dd1Iet.or1 Md:IoDI
Part I, BackpoaDd; ad Part n, StaDdard
for Remoftl of the a.trietmI. The fol
10wiDc thNI ....~~

refao ..... badI .. dill BIll~ eoa.p.
...... to 1M ....... HoIdbII Coatpu_ u
dill ....... eo.p.nlla ..... IIOIlI 5. iIIfr&

..... UrrIIat.- •• ......,..~ eo..
119'.2d _ 564 L 6 ad ar.lta), .c. .,..
465 U.s. 1101. 101 s.a. 1"" .. I J'cI U 127
(1914).

50 1'bI,.,.. lAled to
m-nr-. UICI, BIll Os or 0pIraI-
lJII CAmpM- III ooataa., wtda 1M Couft'.
poIIcJ to ...... to dill _ Iaida1a
...........DDt COIIIpI' to tbe UDiD-
idMId. it will r*' to 1M final. IMIeIIoul
C'4rqMI.... to 1M local op.... ftnIII U 1M
~ CoaIpI..... raaba' tbu 1M BOCa. ad
to 1M J1...... ill dill c.- .IM cIec:r-.~
dIID .. MFJ.

.. OIl DlcaDhIr 9. 1916. A.T • T fUId • lIIOCioa
~ tbaa die rw.poaIibU1t7 far ec:neD1DI

the core ratrie:tioDl-Part III, Interex
chance Seme.; Part IV, KaDutae:turinr;
and Part V, Information Serrieee. The
next two sectioDi provide adctitioDal infor
mation OD the removal MU.....Part VI,
ReruJatioD; and Part vtI, CurreDt Anti
competitive ActivitieI and Public Polic:iea.
Two sec:tiona deal with what may be re
garded II DOD<Ore restric:tioDl-Part VIII,
InformatioD TraDlmiuion; and Part IX.
NOD-TelecommUDieatioDi Serric:el. The
Jut section, Part X, it the ConclUlioD.

I

B~fId

The preMIlt .er'..~troVerlY bad ita reDelia
shortly after World War U. At that time
the~t became coDCllned about
&ppuent YioIatioDl of the antltnat !aWl by
the BeD SJItaI,' aDd in JID1W7 INS, aD
ICtioIl wu broqht apiDat tbat S,.tem by
the Departmat of Jaatiee wbich lOu,ht,
aIDODI other tbiDp, the sepgaCioD of te.
phoDe mu1ltlctviDc from the proYiIioD of
telepboDe..me.. Tbllawnit wu settled
...,... r-n later UDder eircamatl.llc=
which, ill the opiDioa of the ADdtruat Sg~
~ of the Roue CommittH on the
JudiciarJ, iDdIeated the~ of politiea1
aDd ott. corrupt iDtJuDcII. s.. Report
of the ADt:ltrut~ of the
IloaM~ OD the J1IdIciIrJ OD the
CoDIat n.r. P!opIm of the Depart
1DIIlt of J..... 88tb Coal., lit ...., JaDe
1W'1 30, 1_(~ PrIDt).'

requMI far llIdIWIuaI ....., of .. liDe 01
..__ l"-lcdoal priar to Coan ICdoa then-
Oil be tr M fraID .. DIpmmeal 01 Jut-
del to die , o--uaJcad.. eoauau.
siOll. ".. madoa witbdrawa.
.... It will _lion or cIbe1~
bereiL

'10 Prtar to .. 1914 die "Bell
57 .........,.,. u.s
iJIMI'dwn""", To 0IIIIfaJi0e with die
...... truII • A.T IE T, die CCIIUft wID beniD
...,.n,nfw .. die jiRiidI........ CIOIDpuly U
the Bell s,.-.
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Not lonr thereafter another apDq of
the United Statal entered iDto the pic:ture.
The monopoly of the Bell S)'Item iD the
provision of telephone serrice,t which
theretofore had been reprded u a Pen
fact. had come to be queationed in the wake
of the diIcovel'1 that microwav.. could be
substituted for copper wires for the traDI
mission of lonr diltanee telephone conver
sations." At the aame time, the practic:e of
the Bell Syatem'l local OperatiDI Coms-
niea to ..Qat)' their hUll~ uul
other equipment needa acluively from AT
Ii orl attDiate Weat.ern Electric, ratMr
thaD to make UN aIM of outaide lapp""
bepn to be chaIlenpd by .maD, eftkMDt
maDufactaren with lpecial espertiM aDd
speeial proclucta to ..u.

InitiallJ the BeD S,... bruhecl off
theM attempta at compedtioa u ~
some o~ta.ae. to ita 01" to proftIe
iDtep"ated aDd effWInt .....
to the AmericaD people, but IftDtaaJIJ the
complaiDta of the woaJd.be campIt:Iton
came to be heard bJ die ....... Comma»
cationa Commiuion, bePmiIII with c.~

fM'j'rYM in 1968.11 ~, the roo
atrua1ed with OM cornpJam .... tM
Bell S)'Item after aDOtMr. A1tbDaP"
draW1l-Out proceedIDp the CommiMtoa ...
able at timII to ICbinw no-
eeu.,lJ it ....taaDr t to
eTIl'1ODe, iDcludiDr tt.e ia 01 Nt-
ulatioD at the ComJnieaim, dIM tM fCC,

die~ '" C h ...m ..". Me. IJ.u.s.c.· t 16(b).(la)cr-, MI). wIIIcIa fl ...
caun appiowl of...... ..r..w Ia .
....'·huU IIIdIruI&~ 'ftI C.. _
CODCludIld die~ lad MDDO_ .....
........ ..-.-_.. D; _of_
ticela _ ..
........ of bJ.
court II......,•• pa. I I. liD ....,
of ..., =0......... Ia ... -.

t. Some of die _ of .. .. ,. pIIdaJ' "
Ia die .... .,.., ,apl' 7 ....

...... bJ ill 'III, Ci 5 ..
Baa ..... die __ opM2ri .....
bIduded die dIIII t 2" ,.
w.d .... it bad ••a.,oIJ.

I" n.. wInI bad .. Ibt .. of 1M ..s,...·. camet daUD tMn _ aD pnlI>

deal~ liD Ibt of " •.,..".
..w:. bJ ead&J. II oIMouIb' would
haw '-a. it IIdI ... bDpa «...1to ....
die 1DOi'lDOUl QPl1aI NqUind tar die~
doll of. MCOad 01' tIdnI .. 01 wInt CDD""""

with ita relatively small ataff lAd other
NIOUI'C*, aDd ita 1imitecl authority, would
never be able to cope 1ucceufu11y with the
Bell S)'Item'l powerful monopoly poeition
&Del ita .ver-ehaDaiDI Itnteliel. s.. GUo
Part VI, infra,

The FCC'••fiorD to repJate the Bell
S)'Itel CODitituted a major part of the
mdace adduc:ed duriq th••leveD-month
trill of tIUI cue, and maDy witD.... and a
Iarp namber of doc:amenta poiDted to the
FCC. lack of IUcceu in that reprd. T...
timon7 ... bard aDd documenta were in
tzoaducId demona1zoatiD. the inability of the
rquJaton to ptDetrate uul evaluate the
BeD Sywtem'. accoaDtIq I1Item and ita
caR aDd priciq atnteIiei; to determine
the udlftr or lack of 1Iti1Itr of .... the
BeD S)'Item required u • prerequisite to
the attachment of competitori' __ to the
nadoaal teJepboDe .twotk; to .... the
1eIftbDaq of the~ Pea bJ the BeDS,.. for makin. importaDt iDformatioll
aftilable to BeD operadoaaJ compoDeIl1:I in
.....of ita diItribadaIl to otben; aDd to
NMb~ ..... other metb
odI .....". to dIIad'nDtap BeD'1 com
pdarL

AmoaI tile Dtputmeat of Jaatice'. a
pert 1rit:DIe.. no plMld IOIDI of ta.e
probIIIDI ill paapced•• ".. Profeuor
WIDIam KeIodJ no _64 1rith~

• 1M bacJllbelde lad 01 dill aadoL
&0.1•• ada_.. lad 11 ,-'" ....
U. haw JII'D"Id badl pncdcII ad tcOIIOIDic'l
a, "".... tar ... eileen...............

IJ, .s.. .... s, *_ t ealpl_~ 29,.c.c:.2d 170 (1m). • _ <pJfbnt Ide
,.. 1M Hd... liD ..... c ,wtj. Cor
die Clamped.. a.a-r MODI .. 1IrouIb&
... bJ 1M Coaft 01 AlP Ilk tar dill CIrcuIt
..... thaa .. I'CC. IICI J'I , JUlww'rstk'v
c.". .,. It'C 510 'oM ..WI (D.C.CIr.), .,.
~ 439 u.s. 910, " s.a. ,.., " L8d ,..
651 (1971): Mel 71" JUluW." C. v.
~ 561 'oM 36S (D.C.CIr.lf77), .,. .r.a.(
4M u.s. 1040. " s.a. ,. 54 , 8d,.. 7'tO
(1971).
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to croIHubsidization between the Bell Sya
tem'. reruJated and ita unregulated activi
ties that "t:o]ver the Jut fifteen yean. the
Federal Communicationa Commiuion baa
both recognized and attempted to come to
grips with thiI problem .,. but ita experi
ence haa not been a satiafaetory one and it
has not been able to establilh ItaDdarda
and implement them" (Tr. 9847-48). P»
fesaor Melody further ltated, in resPODII
to quesUona by coUDMI for the Department
of Juatice u to whether rep1ation could
be made effective 10 U to prevent the
antic:ompetitiTe pncticea he bad deIcribed,
that it wu "very clear on the bu. of ...
the entire hiatory of the FCC. attempt to
deal with the problem. that til-. iI DO way
to come to Jripe with the problem 0pera
tionally. that AT • ..,.. JDODOPOIJ power,
which exteDda far beyoad the acope of the
FCC in tmDI of ita repJatioa,~ a
situation when then iI jut limplJ DO hope
that tbiI could eft!' be effectinlJ dDDe [bJ
replationl' (Tr. 9611-18).11

SimilarI1, Dr. NiDa CorDeD, &DOtber
govemment wtt:Deu, _titled that .he 11M
analyzed the efteetl..... of repIatioD for
achimne effeetift competition in the toe.
commanicatioDi. iDdaatrJ froID aD economic
penpeeti••, aDd abe 11M eoaeIaded that "I
don't think repIatioD aD MbiIft etfec:tlTe
competitioa in the~ ('fr. 10841).
In her opiIdaD, repIatioD • pardcaJarIJ
wat ill III ara .... u .......1IDiea
tiona where the ,.. of teeIIDoJoIical
chaDp iI .,., fIR ('fr. 1~'·

II. Ae: [4.... eo .... wIIIIT PCC \IDe
___ am ·wfa _ ltbM
lit .;udeo ........
t.bI& wauId 1& eo JudII eo ,........ OD
tIIia [INa) .,. .-, ,.n 01117-
iDI PCC ,. all __ .... pur-
..... .,;d __
(Tr.9JS3). ra .....,apleieed ID_
deIaIl ..., "' m.a, alii PCC ...
uubIe 10 _ 10 ad .... ID tbI ....
." tbI _ cllGtpla BellS,... CGIIIpUI«......... _raw ....

Sipificantly. even the two officials who.
aa heada of the FCC'I Common Carrier
Bureau for the fifteen yean between 1963
and Un8, bad been in charJe of the regula
tion of the Ben Syatem durine that period.
apeed with th.. .....meDta. Thua.
Walter Hinchman, who wu chief of the
Common Carrier Bureau from 1974 to
1978, said that "I didD't feel that '" we
were at all effective in ... controlliDe com
petitive pneticea or creatine an environ
ment for really full and fair competition"
(Tr. 10469-70), and that, for a variety of
reuODI, then .... a lpeeial relUlatory
void with ~pect to the OperatiDe Compa
DieI (Tr. 1CM7S)." 8erDard Struaburc,
chief of the Bureau from 1968 to 1973,
concurred, tMtif1iDc that the CommiAion
bad a limited~ that it bad to rely to
a larp uteDt upon the BeD Syatem to
lapplJ it with tee:Jmical information; and
that ita GI*'tiN to 10 bebilld the BeD
Syatem'l repr...tatioDl .... aJIo Gtrem.
11 limited (Tr. 17812).

Sued 1IpoD tbiI aDd other mdeDc:e, the
Court ccmehJdId folJowiq the cIoee of the
Depe.rt:meDt'1 cue, aDd in ICCOI"daDce with
the arpmenta pnMDted bJ the Deput
ment,1t that .,. Commiuiml iI not and
nner bu ... capable of effective ell
forcemeat of the .... perDiq AT • TI
behavior," aDd that accorcIiDclJ AT • T
bad been able to 'rio" the antitraIt law
in aD~ of a,.~ a Iaq period of
dme with NIpect to iDWacbaDp III"ric
." aDd the procmwaaeII& of eqaipment.
AT • 1, 562 F.8upp. at 118, 170, aDd DD.

~ wIdcIa ••• lIMa eo a ."" billa ....
01 wbM In .............. ClGIII fJI operadoa,
IDd OM 01 .. ..,... prob'mr ID ,...Ia!ton II
detenDiabII-- 10 ..op.d,~ IDd IC
tribuM m- ca Mm. ClGIIIIO VUiouI ......
(Tr. 10419).

.6. DeputmIaI 01 1............... dated
A.... 16. 1911•• 46-41. 125 Do ., 161-42.
211-12. 215. _ 374.

11. For .ee:hnfc:el rvJClll. II popularly
kDowD u &oaI die II .a.1d 10 iD
the ctec:r. _ wID be ._.Id 10 bIrIID u
iJua'acM"....... ~.-vice
doll DOC iDdude ........ caIIIDa dial tabsp_ witbiD a lATA. Far .. aplenattoo of
tbaa tenD, .. pp. 540-41. iIIfN.
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154. 155; UniUd StIJ,ta 17. Am. T,L cI T,L
Co., 524 F.Supp. 1336, 134&-57, 1364-7575
(D.D.C.1981).11

It wu in the context of the inadequacy
of regulation to curb anticompetitive prac
tices that Attorney General William Sube
authorized. and the Department of JUitice
filed, the instant antitrust action apinlt
the Bell System on November 20, 1974. In
the wake of a four-year period of relative
inactivity due in lubltantial part to ltaYl
on diIcovery iIIued pendiD, the raolution
of juriadictionaJ qu.tiona, diIcovery and
other pretrial activity were carried on on an
iDteuiTe bu. bePmiDI iD 1979, U"itMl
Stat. 1'. Am. T.L et T.L Co., 461 F.supp.
1314, 138'749 (D.D.C.I9'T8), and the cue
went to trial on January I&, 1981. After
eleven montba of trial,11 at a time wbeD
that trial ... witbiD appruimately tm.
weeki from comp1etiOD, the partiII ..
mitttd to the Court for ita appronl- UD

der the Twmey Act (lit note 8, ",,,.) •
propoud CODleDt dec:ra

FollowiD&' ateDlm pra~.. mact.r
that Act, with the acdft pu'dcipatioD of
iD....aon aimOar iD nlllDblr aDd iIl___
to tboM who 1ft pu'ticipadn. ill tbe ev
rent proceedin" toM Court appI'Oted toM
dec:ree, prorided 101M IDOIlIIfJeatbII ....
made. AT. ~ 5U '.81app. tIL 0. of
theM modi&atioaa, tba& ......... bJ
the pu'tieI and baoI iDeorpantIMI iD toM
decNe, wu wbat ia DOW .... VDl(C) of
the ct.cne u-. pro'" tba& II -.t:raJ to
the earrent pro .

IL ".. Court dill _1IClCDI'dO
iDIb' oa .. 811I s,- • r"- .....
sbowtDp ..... Ia till ..,.. ~

cbW. AT .. 1, S24 ' 1311.

It. Awa::=: 350 .. ad
tal 01 01 dG? 'I WIn ....
iIIto evkIeDc:& ".. a1aI r-..I [a .,,1, ..
14.000 U'IDII:rIpt .....

• S. 15 U.s.t. I 1~.).

21. S. AT .. T. 552 ' ItS.

D. WIdJe tile Court tbaa tile ..
applied ill pro cw"•• IIIOdIfJ ..." •
c:z-. is wbetber ±Uri coadtdoaa aIIted tbaa
wwe "uafor ••1..• • die tilDe 01 lair)' 01 die
cIec:r-. ad tbaa readend die IDOdlftcadoIl •
propriaIe. .. AT.. T. 552 '.lapp. • 195 Do _
(nlJtaI oa UttbaI $MIa ... SwIft, 216 U.s. 106,

II

StlJnd4rd fiw~ 01 tM
RutnctiofU

A. WftlV4l. 01 s.ctUm V11I(C)

Sec:tion VID(C) of the decree pro9idel
that

The reetrietioDi impoHd upon the sepa
rated BOCa by virtue of MCtion II(D)
shall be removed upon a IhowiDr by the
petitioniDr BOC that there iI no lubltu
tial pouibility that it could. UH itt m0

nopoly power to impede competition in
the market it ...b to enter.

Tbia proviaioD. .tablilbed the .tandard
to be appJied in pl"OC*6p .uch u tbiI
for removal of the 1bIe of buill.. Nlft.
tioDI impoMd bJ the decNe on the RecioDo'
al Compuiel.-

TbeM liDe of baa"l l'II1:rict:iou, em
bodiId ill MCt:IoD II(D) of tbe dIcne, ....
the "IU'J CDU.Ilt.IrpUt to tbI dmItI
tan itMlf. Tbat ....dt:an NDIOt'ed from
AT A T ita local ()peradq CGmpu.., the
IDODOPOly bott.... which had heeD the
IDIUI UHd bJ tbe Bell S,ItaID u a whole
to cIiIc:rimiDate apiDIt ita oompedtDn ill
tbe otber marUta ill which it ... operD
iDe (loDe diataDcI, 1DU1IfactariDI of ..
commUDicatioDa lei........ iDbmatioD
Mr'ricII). ID tan, the m.iton of the
local~ Compuiel
... prohibitlcl frOID tbe com-

petta" markItI wbiela had ad eoaId
be apeetecl to be toM -..&itrill

119. 52 s.a. 460, 16 LId. 999 (1932», II
... tba& die Ia ddI CIlII ..........
tbaa • reIIric:tioIa ClCIIUId ,w. JIIII......
opp_dODoI ..
Court ftIIdt tbaa r'IdaaaII far [till .-.to-
daD) is OUIIIIodecl '" .' 'k:IiI .,,10, .
552 '.5upp. • ItS. ".. c... l'"I ...
"tben IfP........ _ ~ ..., till deaw
I"'" caalDOC CODIIIIII ...................
apiradoa 01 101M tIl ..,~. 11..
196 Do 266. s. .. I1IIIIItI _ .......
~ eo., m,.2d lOG (D.C.CIr.I9M), M'I.
__ - u.s. -, 107 s.a. 13M, M 1 p4,..
691 (1917). II die SwIll ID ...
appUed. it would lIIIpOII bur-
deD Oil tboIe wbo. tuda • die CoaIpa-
Ilia. ..It the mDCMI 01 1c:doaII, tbaD is
die CUI under ... VDl(C) 01 die ....
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.. nn.. die CaDpaaW ... lD error
wbea tbIJ wdI 1M '. .. -.raJ of
tbIIa do, ..". 534-35, 1Itf,• .. flltlle Court
had abe oWIprtoa ....... III • frSIb bal·
aDCiDI 01 ClOIIIIIdInrtou lD abe ...... maADer
PI would be daDI Ia .... IDIItrua sctioa. or
neD funbIr froID till tnIdI, .. if tbe particular
rePII'tctIoa bad .. be afIIraI.artwI, jusdfied ill
thiI prCI tWine t'1Ie NIII'IcdoIII haw already

u.s. Y. WESTERN ELEc. CO.• INC. 
aee-'" ' ...... III RUU:. awn

of aDticompetitive ae:tivitiet by thole in COD- barred." Id. at 194. It wu anticipated
trol of thOle IDOnopolia.. that tbia would oc:eur when technological

In ita Opinion explaininl the decree,M the dev~loFenta elimiDated the Re~nal Com
Court stated that proceedinp addreuinl pamet toea! exehanre monopolies or when
the eontiDuinl viability of the liDe of bali- subitaDtial ehanree~ in the strue
nell restrictioaa tanI of the competitiVe marketa. The

should be loverned by the same staD- Court oblervecl that, upon the happe~~ of
dud which the Court hu applied in de- such eventl, the need for the restnetlons
termizUDl whether [the Nltrictioaa] an milht be fuDdamentaJ)y undermined. [do
required in the lint iDltaDee. Thu, a Aceord, 592 F.supp. at 868-59, 868; 627
Nltrietion wiD be removed upon a lhow- F.supp. 1090, 1098 Do 26 (D.D.C.1986).
inl that there ill DO lubltutial pouibiJity [1] It ill importlDt, however, to note
that aD OperatiD, CompaDy could aM ita preciIely what it ill that Hetlon VlII(C)
monopoly power to impede competition in manda_. That proviaion plaee. a direet
the reJevut market. barda upon thole who requ.t a removal

AT cI T, 552 F.Supp. at 196 (footDote omit- of a liM of buiDeu Nltric:tioDl, for it
ted). maMa_ that any IUch petitioner mtUt

The ratioIIale for a pu'ticaJar ~tZiCtiOD ,... G I1towi1tg - that there ill no mb-
may eeue to pnmde a IUfflcin.t buil for dGtItiGl poMbili" that it COIUd 11M ita
continued application of that ~triedOD, it, IIlODOpOlJ pow. to i",p«U competition in
u the CAvt ItaYd in 1" till a.pmal the marbt it .... to tIlter. M the under
CompuielloR their "abilitJ to..... 1iDecl1aDpap iDdica_, a Resional Com
their mooopolJ pow. into the competitift paDy will DOt be relWved of • a.trietion if
marketI from wbicb tMy mut DOW be it mUll DO Ihowiq at an.- or it it merely

2S. S. UrtiIalSllta v. w.... EZ -c-k eo.. 592 VDl(C), die .., JII'O'IIIoa • .. ill the
F.Supp. _ NO Do 51 (J).D.c.I9M): onl~ ..... JII'lI .....'.. Fourda. _ Coun provided
.. 01 J_ P. DIavIr GD '*-If 01 die I» Ia 1912 aD "D"" ,",N'" DI'UIOUI aplaaa-
puUDeat 01 J.ace Ma • .., ,.-. die daD 01 _ ctaa.. (AT" T, ..,.., 552 F.5upp. at
recicdoaI 1ft IIbDpIJ die 0IIIl 01 die 131), ..... DO _ U aD author.
dlwaun coiD.*'1ft part 01 die itaIM laM ......
dlwaun aDd ...... GD ......., die ...
tbIor7 dill cIiwIaun ...... .'") err.
25179).

M. V ,1bJ-,.,.. ~......01 VDl(C). To laD-

IU8II 01 dial pacMllaa ...... npIenedon
tbrouIb itl au.., aDd~ U wI1 U _

c:im....... -.me ttl IDdlll" Ia die
~ _ Coan II Ia lllUI

P IIICIa dIaD fa
~ Ia =a.-III ctaa.. aadoalr- lor..........
.... Ia _ ~ ODD. a ctaa..

c:a.. __ .. ftIad aD die.....·,d.. 01 ....
doaI ...... Pl _ Coart, nIbIr
tbJra Ia U. 01 _ 01 ftIdIDc& Cell....
15 U.s.c., 16(b)(2). iD die Iypi-
cal ~a , " cMcr. c:a.. die Caun ooaduc:ted aD

........ '1'UDMJ AcI pra~"".1a die CDUI"M
01 wIdcIa 1& ..... bolla • prbMJpIa aDd •
'"" •• froID ......,~ lDdudI:aItbe 0.
,..,.... 01 J.a, AT • T. aDd die cbiIf
....,. 01 01 till IIaa to be ••bo
UaW CoaIpuUIa 1'IIIN. uaIIb Ia
tIIIlftIk:al ClaD.. cIicne caa wbIn die Caun
IbDpIJ nil"- .............. bJ abe
...... tile Court bin WII tile autbor 01 .....
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demoDitntei (1) that there ill 110 Clf'tGint,
ot anticompetitive conduct, (2) that there ill
no substantial pouibility that it would If

use ita monopoly power to act anticompeQ-.
avely, or (3) that ita use at monopoly power
will not entirely elimi1Ult. competition ill
the market it aeeu to enter.II

Some of the Regional Companies are ad
vocating a variety ot other tata, none of
them havinr any buia either in the decree
or in the Supreme Court'l Svift deciaioD
which would apply abtent the lpecific de
cree provision. Thua, amonr other arp
menta made to avoid the section VIDCC)
standard are the contentioDl at Ameri
tech· and Paciftc Te... that the mar
ket entry restrictiODl impoud in the deerM
were an inappropriate way to addreu poe
sible abUleS of monopolJ power, thole of
NYNEX that aeedon IICD)(8) of the c:lecNe
"never had a true buiI in antItnIIt the0
ry," that the decree'. treatment of iDtorma
tion aervicel u anaJopua to iDteracbaDp
servicel wu DOt "&pt." aDd that the trial

beeD fouDd to be Jepti UDdIr SbenuD Act
aautrull priDcipile aDd III tile public
~ UDder the 1'uaDeJ Act. CD dill ...
tber -- IIDbedIed III • .Judr-t the ......,
of wblch .. IWic:e by tile .......
Court. S. lJIriIiM " T" •T" ea.
552 F.5upp. 131, 195 (DJ).c.I912)• .,,~ .-
110m. MtII'yIMul Y. lJIfiMtI sr.-. .. U.s. 1001.
103 5.Ct. 1240. 7! I Bel 'd 412 (1913); l/IfJIwl
s,.,. Y. W.,..,. E' "w ea. set '.lapp. 1051
(D.D.C.I913), .".4........ c>.... Y. UrrIIaI
SMw, .... U.s. 1013. 104 s.a. S42. 711 Bel 'd
719 (1913). c.rtJ, .... .-ricdoaII....,
be .iEIDO¥.t oaa, upoa • lIbiiIiiIIM ___
ill coaformiI)' wttb .... VlD(C) of. cIacr-.
that they In DO IoaIIr )1IdfIed.

rt. '11luI, a daDa or a 11,,_. rh dill a ........
CompaJ ...., DOl wills .. IICI '"" a d..,
is DCM ......_ dIIn ....... IbDwbII dIM it
wou1cIlack the abIIItJ .. - .. IDDDOPalJ p0w
er' .n~d"",

21. S... lJrrJIal'- Y. UrrlIal-. lie '\:ale
." Co., 391 U.s. 2...., 2..... s.a. 1496, I•• 20
I F4 2d 562 (1961).

29. Ameriteeh ....... 36.

.. hdftc T'" "Ip!MIII" 35-

31. NYNEX tt.poaIe ..... 31; Com.......... 1'.

D. PIIcific T.....lip lMIII .. 42. c..,.. AT
.. T, 552 ,.sup,. .. 1'"

record ia not an appropriate buill for jud,·
inr the DeputmeDt'1 recommendatioDl; II
and that of Pacific Te1elil that the Court
had improperly "made no factual fiDdiDli
of reruJatory colDDliltion impotence or in
sufficiency." II

[2] BeUSouth, tor a part, malt.. the
c:uriOUI oblemeon that lince the aetuaJ
parti.. to the decree have a,reed to the
eJimiDation of the iDtormation ..mc:el reo
ItI'ietion,- the Court Ihould implement that
acnemat ·'without dela,," pruumably
without Nprd to the IIetion VIU(C) reo
quirlmentl; It aDd U S Welt, after uawn
iq a (non-aiItet) COIIUDitment by the
Court to a ,. '101IO CODIideration of the
lubject at thia time, neatly rev.... the
bmda UDder MetioD VIIl(C), C'Jaiminr that
CIa ItroDI t.rI'JIMIlt CaD be made" that the
~ietioDl are to be Nlaud UDleu the
nideDcI Clatf!nDat:in1J abowa" a lubItaD
tial .... of IDtieompetitfYe 1ft...
Commntl at"- Lib 101M of the od!-

a AoctuaU,. AT • T 11M ..,•• ned tba& the
Court oflWO rautM with
....,.a to • lDloi a.\-tc:. .-rtcdoa.
It NCIlmmar'¥i ftIw. dial die Court poaIpODe
..., did.. a • ' dda ...Icdua, aDd ..
.... requ _ ,.. or iDG LtIftc:atIou If
aDd wbIa~ PCC ,.,.......... III
... AlwudwIJ. It 11M •• IIJd that die
Court iDOdIf1 tile aea1cdoa .. allow a .....
C4alpeaJ to ... iIIIwIDMioa a.\-x. wttbID
itl repoa. aDd dIM it .... juriedk:doo to rIim
pale the~ If ONA. em or~ aIJoc:a.
doD pJaaI (., ,., VI. "",. ) • DOl PI'CM to ..
............... AT.T ...pa.... ".
60.

M. Com"',," at 2. CO" UItII·_.sw.r Y ~ ea. 719
,.2d .. 565. BIIIIouth Kbaw\.
.... tba& VlD(C) IIMI'M. .,"•• to
Conuzoentl .. 4-7. IadIIIL""''' dIM .......,. (ca) DOI.__ • eN.C" 01.
....., coun aad dIcIde far aD ... [II) ell'
&IltaI* aDd .. [IIJ ... ,. I _ .. coun tIIJ
DOt ICIiaI to tulw••...-- ..... UCNGi •
..... .".,...~... ". .".,. .. U.s.
642, 652-53. '1 s.a. .. 314, , I ILl 211 J49
(1961)•• nail .........., .." the
decNI COIWI1aa • .,.a8c ,.. .....
c:adoD or removal of .. IM""'WaaI.

II. Similarly, BeJJSoudl -.. that the n.p.n.
IDIDl of JUIdce .. DOl baIr die burdID 01
proof wbea it a_1cdcaa ....
Dated. lleIpo to eom at 9-10. JIa&WIIb.
staadiftl die dec:nI '. dIM the pidtkIIIIr
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.. au. 110 dill _.,....... die racrtc:tiou
wn,IIsIdBIII- '-z 11M to ."., oal7 iJIuMdj.
....,. afw ........... _ ..... Soutbw-.m
8111 ec-z • .. 2: I'CC 0-.." II 4-an
• ....aI r.ca.a ..,.., tbaI. 'ftI'e

it DOl fw 1M'" 10 be DO

pracdcIl.., • at GUla r.w _SVftU out of
.., 1M fardIIr ............ .-r.
dODI bJ UUwiII c:IaII 10 ar be&ow
die ICCIIPIMIe 11M. _cst.. UDdIr Rule 11.
FtdJl.C1v.P.. would ........ iaspoIId. s.
.. W.... Sa:tN Co.. 58 F.5upp. II 1090 Do

139. wbIn dill Court I....rtd 110 die .'CCeMfu1
iImxadoa 01 .... VDl(C) • -Ill cveIll, if
..,.,. it IbouId come to ,...

u.s. Y. WESTERN ELEC. CO•• INC.
a..I,. ' ..... as (D.D.c. 1917)

erst U S West alao insistl upon treatinr the The Department of Justice roes to some
current Proeeedinr u if it were a new lenltha to refute AT Ii 'rs point that it
antitrUlt action in which no judgment had acreed to the decree 10 U to prevent litiga.
ever been entered.· tion and other controveni. reprdinr the

[3) In view of the fact that what is leverqinr of the monopoly power. and
before the Court is not a new antitrult .uit that the Court .hould not wmeceuarily
in which the plaintiff would have the bur- cauae the revival of such controversies.3t

den of proof. but requesta for chan,.. in a In one HIlM, the Department ia entirely
decree that ~me fiDal several yean ~ro. correct. Reatrictiona may not be main
these. contentiOns,can ~nly be eharacterized tainecllOlely or at an to avoid controversy.
at frivolous. It 18 plaiD that collateral at·
taekl on such a decree are inCODIiatent However. the Court cannot help but reo
with the law of the cue rule," aDd equally fleet that ODe lipific:ant reuon for the
plaiD that seetion VIII(C) doeI DOt require BeD S)'Item'. apeement to enter into the
full.fledcmr proof of a new "antitralt iDju- CODleDt decree wu ita wariD... with con
ry," but that it IpeaU only of. a ".ubItaD- staDt COIlW9WlJ in the courta, the Con
tial pouibility" that a RerioDal Company rna Won the FCC and before local
"could" impede eompedtioD. _ton, &lid ita .mmpeu to trade

Mon fuDdamentaDy, then fa not the.u. thole COl1trov'" about monopoly battl.
i hest in~~n in the record .urrouadiDC necb for an abiJitJ to compete in the inter
the nerotiatiOn or the approval of the COD- esc_p &lid lllADutaeturiq marketl with.
sent dec:ree that, abient the molt .ubltaD- out beiq bardeDId with the verr kind of
tial alteratioD of market CODditiona, a jude- •.
ment that wu to end over tb.irt1 7ean of ~lDpet:idoa from lIlOIIOpouta that It wu
strife in the telecommu.nicatioDl iDdut:r1 jUt ......... s., ..,., AT " T Com
and to .tabliah Dew COIlCIitioM to Peril mata at 7-8; Coli, rr.. D«Il 01 UN Centu·
that iDdut:l'1 tMr.fter, wu to be cUI- ,." at 800-01. The W SJlteID could not
IOlved with reapec:t to ODe of ita two crit:ical Dow, &lid ...Iy did not expect, that the
elementa immediately or aImoIt illuDldiat. word of tile UDit.ed Stat. Department of
ly after ent:l'1.- Juatiee woaJd be pod 0DIy for u lone u

-mUll make albawtal'" ...- It II C
'
•''''. C.19t3» with HYNEX"I 1CqUiIi.

tile proviIioD ..... oal1 110 "till .......'.. tloa ala «-dill III TeI-Opdk (..
soc.-DOl tile DIpIraDeDL .. tile DIp8rI- lhtlIIJI .- "" JIta II II S It ir eo.. Civil
IDeDt all__ doll DOl ......a.... III AcIIae No. a-ol92 (J).D.C. AlaI- 2, 1986»
aDJ ..... II tile ....,•• nIW OD bJ .... [AftiIMII OD WD'I'lAW. DCT d.U!tIII_).
Soutb doll DOl ..,., to till DIpMmeat alI.. lui ....... Uadted to __ that be" DOC
dee. that Depuuaeat may pdIoa fw • ... pnvtouIIJ bela NIOIwd. tbiI pro =-din, is
ill die deer-. oaI7 UDdIr tile man rIIIII Swift ...ma.dJ cu.,.
IU!adard.

.. US W.. ...,~ .. 1-11.

n. DtT...... u;u.,. '" ,.2d 911 (Sib Cir.
1979): ,. l' Co W" A. MJD. • L CoopIr.
,.,.,. ",... .. INn:6.. I 4471. .. 711
U9lI). AI Mel ... abl...~ AI 5):

'I'M funds,.,.''''~ aI die DIpan-
IIIIISI'I .....-. c...,.n to
pUtt prtaclplee...., ftaaUJ 1Il
tbis CUI .... be man II AT. T ar
Mal.... a "..,. with a U. aI aD NIIDp
me, fOUISd clJlSppOiDtt.. ad to reUti-
... AI tbII time. weD. MeI, would
be pIeued 110 .. tile Caartl I"tOGaIIcIerat
of • rap of ru1IDp "Dni. wttb tile ..
of die UTAI (,. lIrtitaI ",.,. .. W....
~ Co.. 569 F.5upp. 990. 1~1001 (DJ). 39. DIpenmeat of 1__ ..... at ~23,



'4

536 6'73 nDERAL StJPPLEMENT

the individuaJa then in authority remaiDed
in their poaitioDl."

B. ApplicotiMa 01 Sectitm VI/I(e)
La1&gfIAg' to th, BottleMck Imu

Section VIII(C), in effect, mandates a
two-part analysis for the determiDation
whether a particular line of buin.. re
striction should be removed. The lint
question must neeeuarily be whether the
Regional Companies have retaiDed monopo
ly control of aD "UHntiIJ facility," the
local switch.. and cireuita. S. Ott#r Toil
pOfllrf' Co. v. U1IiW Sta,., 410 U.s. _,
98 S.Ct. 1022, as L.Ed.2d au, ".!uIG';.
d#mWd, 411 U.S. 910, 98 S.Ot. 1528, 38
L.Ed.2d 201 (1973); UraiW Stae. 11. T"...
miMl RtJilf'OGd~tiMI,21& U.s. 388,
32 S.Ot. sen, 56 L.Ed. 810 (1912); .. tWo
Held v. Pro-Football, /_, 510 r.2d 982
(D.C.Cir.l9'l'T), em. tift.. 486 U.s. gMt
98 S.Ot. 3089, 51 L.Ed.2d 1121 (1r78). It
wu their eonvol of tbeH iwitcbel and
eireuitI that raft the BeB S,nem ttl power
over the competition. That coatzooJ IDIbIed
the S,.wm to fonclOll or impede in....
neeUon to ttl network of tile IIDII 01 ita
lone diItaDee eompetiton a UId of tile
equipment producecl by ttl mamafaetarinl
rivalI. It aIIo made pouibll the nbIidIIa
tioD of OM ICtiYftJ rib the proflta
aclUeved iD uothIir. s.."....u" AT.
T, S&2 r.supp. at 1 ad 1. L 181.
M loq u the QImpuieI retIiD
theM IUDI boUJaecb, the potaIal tal'
.. It is 01 ~......, .... el'IDI. far.

DeW MmIN.....willi. DlWpoIIIh'._
0I0PbictJ oadook tID ...... np....... ,.
f*dJII ... GUIhak ,. ."U;-"'" II
.... Cf. NAAC'tII. Ja: 612 , 99J (D.C.CIr.
1HZ). It .. _ e•• ,...__ la
till ... Ad .., ......

.... CC11III1••" II willi II 11M
COIIlIiIIeIItIJ tID de
.-....a,wIIII OWDi IPC_
..Uti.~ ruIII. ,... _ .. ,.
prcIiJII • 8Dal judicial __ ,. ......
25• .."., ad 1-' .."..

4" WIIbout lUCIa 1DMrccI tbe .. 41»
faDIl:e c:arrIen to nacb tWr uId-
mate cu.&oIDei"I, tbe iDdIWIuaI pc IN' 01
telepboaes ill tile bameI, .... aDd ,....
01 tbia utioa.

a. Tbe 0epuaDaJt of JUICIce II tballor. riIbI
wbeD it COD1eDdI tballUCb cammenten _ AT.
T. MeL TIDdJ. OPASTCO. aDd UIIiWd T....

the same or similar antieompetitive eonduc:t
is plainly still present.

[4] AuumiDe such continued control,
the second questioD is whether there is •
lubitaDtial pouibility that tbeIe companies
have the incentive aDd the ability to UN

thiI monopoly power to impede competition
in the partic:uJar !iDe of bUliD.. they now
Mek to enter."

The &Ill... to the tint qu.tion will not
VVJ' with the partic:ulIr tiDe of bum...
~t:ricticm at iAue, but may be aaawered
• a tbnUold matte applicable to all of
the ~trictiona. The ...... to the second
qUIItioD may depeDcl to 101M ezt:ent upon
the part:icaJar NltrictioIa UDder eumiDL
tioa, however, aDd the ftriou NltrietioDi

will accordiqly be gamjned in Parta m,
IV, ad v. i¥'at in the COIltat of the
ptObibitioIII that IN IOQIht to be removed
bJ the mot:ioDa. Bonnr,. wiD be ilia
below, iD pnct:ieaI __ the two testa an
not HblJ to diff.. much. Far aIeu ape
eiaI eircamItIDcIIlN pnMBt,•• Joq u
a ...... CoaapaJ maiDtaiDI IDODOpOly
ponr ill UI acban..... it II ,...ny
man IiblJ thu DDt tbat it ucoaJd" UIe

that power uticompltitiftJy.
C. BoUIIIut:JI CDfIb'ol

In tilt. HCdoIl 01 tbI 0piDiaa, the Court
..... the &It~ it... wbetber
the ...... CoaapujII haft NtaiDed c0n-

trol of the local bottIaeeb, ad it ..

... la.,...wbID_ ~
dial ... jUIdIIId by till __ fMt dill ....
aopolJ CIdIIIlD aD... 'IIP _ at at 14-020.
NoIwbbwaett"l dIM die Dip.""", ..
far ............... die DIpu__ ...
cft1MI II 10 till Caun'I f". =doD ~ • -cau-a-,...dIIarJ,·...e-t _-
....... ClGIliiiCdJ d Court'l ..
dial. f ••••fftlwtda dIe~ tID
till Cc.,.n"~.. aIIIIItJ tID .......
die y.uow aDd CPIL _ SS2 '.Iupp. at
191.......... II IfUI la .....,. die ....
IDIlntMIIMl .., c •..., t:l • ..
aopolJ ill tbe IacU - _
IIJPPCIl't • rlllricdoa: _ be tbe
abI1lI7 to UIe tbe "llOJeM:t ,.,... aDtIcoaDpcd
dwIJ·



.... END_"till CompImIe do OD

OCCII.... aDaIIt tbI at " ... poMI'•
Ameritedl ':1111~ .. 10-11: PIlI::Iftc T....
Funba' e-n-a.. .. 1~16, 29: SouIbweIIenl
BeD I "II a... II 9.

.... AI'" ID PIlI VIJ..A-Z, .."., adldcl
I.......... _ tbI ..... eom,.aia have
......, .......1.. tII*~dw YIIltUnI
wtIb IDlIDDPoIJ__... ID ...... yean
............................. eDD')'

iDto cDllllp6dd.. b"'''c ... tbuI far bea
II« r-u, nIIIIwIJ ......

41. U S w... ...,.r _ .",.. (Appel" Tab
31) ia fOI"ClId to ......,......... tbaI tboee
wboID It • "" d. till a.p,aaI
Com &bole COJIIP"II6- u till
-pipe tIIrauIb wtdcb or ... II traIIIIIIit-
ted" (po 5). tbllI"I8k " • CUIfOIIlo
.. wIlD p'" bII·tnmc uad _ PBX
~ .,. me ia~ OM' "rUdwly
fftII' CD......, ... 111III (po 61).
S. pp. 531-39. iIrfr&
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that question unequivocally in the affirma- Dr. Huber. fiDdiDp to the contzvy. AI.
ave." mOlt all the partiea and intervenors other

[5] First. MOlt of the Rerional Compa- thaD the Rerional Compuiel themselves
nies contend that they do not retain their aclmowledre the continued u::iItenee of Re
monopoly power over the local bottleneeks. lional Company monopoly power." The
For example, US West arpes that it 1acka Department of Juatice, for example, does
bottleneek monopoly power becauae there not urre removal of the restrietiODl on the
now exista substantial consumer bypuI." rround that the local uch&nre hu 10lt ita
Ameritech roes to some lenrtha to attempt bottleneck charaeteriltiea; to the contrary,
to demonatrate that competition hu zoe. it concedes that the uehanre aemeet eon
dueed the Reriona! Compuies' market
power: it pointa to the ailtenee of compet- tina to be monopotia, and that the Re-
iOve alternatives for the .witchiDr and pri- liGna! Companiel continue to retain their
vatization of telecommUDicationa IJatema, monopolJ power over "the local exdwlre
end uaer purebue of~, and a ctimiD- bottleneck." • AI uplaiDed itifra, theae
iahed pool of monopolJ revenu. for IUbli- ......metl IN corNC:t; the Rerional
diziDr competiti,. proclueta aDd ..me.... Compuiel do maiD that power over the
Ameritech ColDJDeoti at 12-14; .. GlIo local bottJaeeb. aDd tben II little "by
BeD Atlantic Commentl at 12-14; BeJ]. PIlI" of tbIir~ Uld cireuitI.
South Commatl at 81-88; aDd U S W.t
Commeota at 40-41.fI The achan,. monopolJ of the Rerional

'n1eN iI DO buiI for an,. of theM cIaimI, Compuiel baa COIltiDueci becaue it is a
and DO Mrioua effort iI made to 1DICIIrmiDe D&tanl monopol7.- 1AM:aJ acbaD,. com-

.... lD mUiaI tbIa uad odIer die CClllpllII_ uad thole 01 die iDdepeD-
Court .. ruu, caa.lI,nII die lip! fIlctuaI _ea alII 'I 1 ID die ........ term ...
submt..... 01 die ....uad......... OIl cal c.riIr,. or LIC.
till facII. iI DIC riIJ nIIId tID • =aD.r'tnbII
aIalt upaIl Dr. HubIr'l ...... uad tbarouIb
studJ. 17M o....~ IM7 If..,r ..
~UI.T"'''''~ah__
it did DOl .. widI aD " JIll CIDIIduIIoaI.
H~. odIer baV'I aIIo bea
coalidlnd, till to tbeID ob¥i-
ouI)' depel' .-1UCb fIIcIan • tbllPIdf·
ic bDwWII " tbI uad
tile deuiled or CGDCluIarJ ar " die am.
davi1I uad odIer • die c:.- IIIIJ be.

em.......... " tbI odIer IJIAo
tm.II N1'aa.d ia "dllt"i. aad
eva cUffa... ia opUdoaI, but oa
mall i.- c:rtIk:II .. till Coan'I ded....
m.. ia IIDCNIII 01 .......-a OD
till ,... flam .......
or CODeIII.... drawD flam tbI r-.

No pIIftJ or 11M • a ed &baa a
ran.l ......, be HI quite &be
c:aIIInr7 US W_.....,~
., 6 Do )...ADII Ia ddt PI'a=I,I. widell ia a
.... ia • CI"IdD..... " till ,..., A.ct~
....... uad widell iD¥oIwI 175 _enDt
... uad IIIrarwIIan. ¥UieCJ of
iDwIIII far pDlllbII CI'OII a,
,mi... ,..,.... dIM would ia ., fteDt
baV'I "- boda iMpproprta&e ... illIprKUcaL

.... Memoraadum 01 AprIl 2'7. lt1'7 .. 139-43.
s".. ia ...... to alii wIleD • -..moac
CUIIOIDII' ia able to r.-cb thole wtIb wbom he
wtabII to c:oaIIIlUIIIcMe wtthouI .. .. 01 the
faciIltIeI 01 ....... CoIIIpulJ or Itl equiva-
1.. ID die Mn1torteIIa'Ytced '" lIIdepeDdenLL • S. H..m, Wore the SeMIe Committee on
All 01 m- local fKiIltIeI, boda tboee of the ScIence aad 1'raIIIporw1oa. 97th eoa,., 2d SaL
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petition baa failed to develop, not 10 much
because state and local rerulatol'l prohibit
entry into the market by would-be competi
ton of the Regional Companies, but be
cause of the economic: and technological
infeasibility of alternative local diatnbution
technologies.11 The evidence introduced at
the trial of this case clearly demonstrated
that duplication of the ubiquitoUi local ex
change networks would require an enor
mous and prolubitive capital investment,
and no one serioaaly questiou that thia ia
still true.

Exch&Dre teleeommUDic:ationa ia eharIc
terized by very IUt.taDtial economies of
scale and scope: u a pnenl matter, the
laIpr a Relioul Company'. tratfte vol
ume, the lower ita UDit coRa. A RePmaI
Company could euily &IIIeptt the OM

pereent of total ca1JI that~t poteD
tially competitive spec:iaJ acceu traffic with
aD of ita DiDety-Dine percent monopoly traf·
fic and aehieve lower UDit com thaD coulcl
any bypua 1)'Iiem.a In otMr wordI, o.
jeetiTe economic COIIditiou _dnly pre
clude the proviaioD of local dimibutioD
fuDc:tiou at a lower or equal eeemomic colt
thaD could the estabHahlcl 10eaI aehgp
carrier. AT. ~ W r.8upp. at 1'"
Department of J__ IlIIDOI'aDCl1uD fOld
AuCUt 16, 1911, at at, T"-

'nlere ia 1ibwiIe DO QMIicatim that the
RecioD&1 <:::ompui-' D&tanl JDODOPOu.
haTe been eroded by teebDoloPsl ebaDpI.

59 (.......... 01 Aet..AIIianIJ o..nI Wll
liam aa-).

51. 1'1IUI. .cllrulllt"",., .. ....,. ....,....
pr fuIure npIIl
ol_.., DI'.....
ol JUIIIce 1."11a.. •9, .. 41. .. 011 ..
marL

SL Hubir bpart. 2.20: CM atln" 01
PubIk: Utlll1lll Ca ' 01 .. I*ricl 01
CohaDIM. l1-1t.

D. 8ypuI is aIIO unpelMeNe for ...., ...
pri.- neD if m., could IdIf.ve it. III
bn et"' ........ C-rurJ llDallMct '"
COIIMCdOD 01 tbeIr equipl!lllli dIIwcdy to ..
~ carri«. tbIJ wauld° atenIJ be
ache..... OM fonD 01 capdtttJ for 1DOIbIr.

M. PBx. perform IWlIcbiDI IDd pra Cit..
fuDcttoaa. formiDl put 01 aD apeDded ...

Contrary to the auertiou of several inter
venors, the advent of the more widespread
utilization of private branch exchan,..
(PBXa) It hu Dot lipifieaDtly, if at all,
reduced the effieacy of the RePmaI Com
pam.' bottleneeka. Some larpr bum...
eI have boqht PBXI, aJlowiDr C!OIlHetioD
of their telephoDe 1iDeI to thOle PBX. rath
er thaD direc:tly to a local .witeh coDtlolled
by a RqioD&1 Company. Huber Report at
2.T. But PBXI, uaetul u they are for
intn-bUliDeu eommUDieatiou, are DOt al
ternatives to the local .witches and wireI
controu.d by the Recioul ComplDiel.
Whe CUltomen with PBXa place either
local or 10. diataDce caDI to other loca
dona, whether or DOt a PBX iI aIIo avail
able then, the caDI mat .an be carried
oyer Recioul Company local loop &eiJit:ieI
IDcl IWitched at OM of the Recioul C0m
pany central of15c&

011 thia ... if I1'atI eat:rr IWtIicdcmI
were Iifttd taeIa" a~ CON of 10eaI
n.chanp ...." woaJd ramaiD a aataraI
JDODOPOI1. Deputmlat of JuticI R.port
at 91-88.- Bo...., u wiD be ... be
low, the~ ett«' of wbich the De
partlDiAt..-a .am-t die_tire Dation
aDd a1maIt aD die JoeaI ... Ad OCher
short haul t:raIII1DiuioD patlrnJl that COD
nect cuatoIDIn- to Recioul Compuill'
CIIltral om- aDd to .".u:hanp carri
_ poiJsta of 11I'...., S. AT a T Com
IMIlta at 41..

wan. DI,II.- 01~ lipan • 42-
PBXI .... 01~ cIIwId-
tun. aItbauIb till 01 - .. "-
bxa dJll, It 11M prtar to ........

........ till ..." .. D1pIrt-
II!lIII&~ 'm)all'" he.
nftIc 11III .- IocII t. CIftiIr (tIC)
fwI__ IDd ¥IftuIIb'. CI 11 JIWW to
niJ - - LIC "'":IW- Ia [ willa
... he• ....-f I- • 1110- 1& 29 ..
ID apI..... 01 ...... -uc.' _ .. 45,
..... n. •..., ee.a,.aMe .
11III CODII'OI ....)461 .... 01 '.
local~ u-. ~ bpart 1& 'rUle GA.

.. M AT • T can:c:: ....... till ....
moaopoty chenc:w .. prcMIloa 01 .....
acc.a 1iDeI is prONd '" .. r.:t _ DOC •
..Repoaal CocnP1D7 ..,..,,,. to
pnMdea1~ to -=- .... ill
tile tantory 01 CoaII-II1. ..
IpOIIIe to ComJMDII 1& 29.
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Some of the Recional Companiet, while dealiDC dinetly1rith them (emphuia add·
eoncediD. that residential ud small buai- eeL)

neu uaen c:annot do without the ReaioD&1 Huber Report at 3.". ADd Dr. Huber
~m~y mODOpol~ bottlenecka, auert that further concluded that tally forty to fifty
thiI 11

11
not true vntb ....pect to the~ percent of 1arp bUlmeu euatomen' pay.

users. AI the Huber Repoz:t c,one1ualVely meatl for privati DetwOrkllN attributable
demoDitrates, however, that 11 Juat not ~. to aeeea provided by Recional Companies,
The Report notes that even ~ery lup pn- Re rt at 3.~.•9 Fi IX.30 T bl
vatoe network cuatomen .till employ far ~ ,cure, a e
mon switched (i. .., Repnal Company) &Co •
cell liD.. thaD dedicated (i. ... priftte) &Co .To be .un. the Deputment of Justice
cell liD... Huber Report at 3.44-3.46. AI and Dr. Huber refer at lOme lenrth to
the Report further foud: ttehDoloP:al deftlopmeDtI," particularly

UHlI' nquinlMlltl for I bUDdle of local the of I podIaic network.II
ud iDteruchaDp HrvicII CaD make aDy How , thIJ both acImowledp-u they
dilcrete foeua on alternative hiP eaJ*i- mUlt-tbat the ,eodeaic network doel not
ty s,.tema mialeadiD.. COfItf'ol 0Nr G DOW Gilt, _ ~.:.at aD theM developmentl
m.,I.. ...tiGl pieI ofutvork, IMI wiD, if ..-,. imI*t the Rqional Compa
G ..".i",l, IffIGll GU compof'Gtiwl, .. bottJIDIa COIltzol 0D1y ill the future.II
i,..,.,uiw 0tN ••• ma, giw UC'I Depu1:meDt of J1IItiee Report It 42-43;
{i.... R.,unuu CMrapofliM} 'GeeOMfII Hu_ Report at 2.21, 2.25-... IDdeed,
COfItf'oI. , that iI I p.II'UtMd foot ill the the Depu1:meat NJIII OD 1IIIber'. CODel.
door with Iarp eutomen, I wiDdow 011 .. oa till diIpIna1 of t1Ietz'oDic iDtelJi.
their baaiDtll, IDd the power to iIIIiIt oa ... 0D1y f. the propaaitiDD that it would

n. s. ..... IeDSoadt ......... II 37-31: 8111 ...,., .., S-callDlCled. ¥Wtically iDfe.
AtI·mtc Comn-tl II 10-11 ..... paovtdiln. 1tL. 1.6-1.1, 1.JO.

.. 1'be _ ...... cc.alD.lldDe of eIec:Iroak:
equipIDIac. far .'m'" .. Dat nducII tbe
DIed far .......... eom..., In""'"," ....
.. it ...., IlCIIIaIIJ bII:r. I I I it. S. Como
.... of IIId.llll1c1.- DIIa 0--.........
MmIufacann AIIod__ 1& 11-19.

.. ,.,... .. b 'II' I. farm tbe
... far Dr• ...,. _ dill tbe ..
cbuIIt IIIIWGIt II .... 1nfIII froID •
-PJf8IIIkI'" flO • -,,'de'"..-wcd. Bubir"
pan II 1.2. 1.6. AalaIdIIlII flO Dr. BuM, iD •
Pi...........t. ...... ........,. r.w
iWIIdIlII drill .. ImfIIId 18 a ..neal IdIr
... ". ..... IWtfdrbII DlNal'k ...
PI" l' Met _ .. aD • 1IJ ..... ecllOOlak
...., drill Wi 3, ,.,.. ..."' ....

.... " Opw--
CEde'" • .. _aMPw, ..
..., ..... ..-...n .. 1 • ..., tbe'7 .., _I t. III ... ' df -.at. •
CAN'" • Dr......, .. Nil t. oflWltirMl
ad~I",,,,,,_m- ..,,,~., ...._II ., 1M pra: 'III ad ClOGIrOI
,...., Dr. Hull'r1CClOl'd-
..., ooadudad dill tnIIIfanaadoa flO ..1eIic
.......b will be .. 10 1M deer Sf ID COllI 01
lWttdrbIIad pnl: dill brouIb& about '"..
....raI iDDovadoa. Huber I.Ipoft .. 1.2-1.6
A .. h.c MIWart trOdII baa_lick coatroL
he c..."""" ...... iD ClDIIII'IIlflO tbe "...mid
wIdcb cauId suppart oaIJ a .... iDIsp'a&ed
provider 01 relec:ommUDkadoai~~ it caD

.. AT II T '"""'-.s .. WI7 pnadII of Dr.
Hubir. ,,'.c DltWoak rbIaI7, claimi", tbal
It~ _ a ............ncIt"l 01 priDdp. of
.......-bII ad --': ......... tbat
..., ... 1IIpaI'" flO '" tbe ,.,.. to 1M AT
• T ca& AT II T Ca_IM.I•• ~51 II. -,
sa- It II.., ...... ."., ....~
...., .. III ....... tbe ..dsrff DIIWOIt cIoeI Dot
alii ,.." .. II Dat III: ) flO .... tbat....

'L It II drill "* IOUI flO 01 die ....
..........Illt dme. s..
.... IllPa_ of NYNIX. 14 (-rIIus, u Dr.
Huber ,... 'sr1c MtWOi'k III1n1CtU1'1J.
., :a d.· ( 5bt'......,). No such
••~ caD .. ,... II .... ,. c:n.d.

.. All"'"CAh_"'.... 18 t8Jeroal.
IIIUII,"*- I fa ......... I'fIP"'k- far J!co.
........... r. t

-...-. ............ 10
tbe Coar'I '" .. oW IIDc T_ a IlIIiDlcadoaa
U..Ca .""n- ......~"... Coauma
akladaaa AlIa ddllllt 1IIDIwIII CANICIucs. that
"the 11111nl' .... drill Dr bas am·
....... Dat .. c:ban:11 u.s. tete-
CMlm .,..... Dar will It do so ill the
fori I. I We I ,....,. .. II. The INdy
1110 npca1I drill WtuaIIJ aD .... awdable iDlor·
madoa Indlww dI'I .... noc
man Wr.tIJ flO '" PIIXa thaD by
..... CaarpallJ CIIDInl .. IWtrcbes.
AIII.IJ'III .. 36-40:
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acbaDP teleeomm11DieatioDl" it detlDed lion specifically, the evidence indicated
u "teleeommUDicatioDi between a poiDt or that the Bell Syatem'l refulal to provide
pomta located m one aehan,. teleeommu- local mtereollIleCdon to ita Ion, dilt&Dce
nicatioDi area aDd a poiDt or pointa located competitors, IUch u lIet on fair and Don
in one or more other aehanp areu or a cUac:z:imiDa.tory termI &Del conditiona, and ita
point outaid. ID .zebu,. area." AT. 1, lD&IUPulation of the ucbMae acceu and of
552 F.Supp. at 229. "Exchan,. areu" for the tariff l)'Item,Tt precluded meaninrful
purpoaea of the decree are the~ Ac- competition iD the provision of lon, diI
ctU Trauport Anu cLATM), .tablilhtd taDce..me.. AT. T, S62 F.Supp. at
by the individual Relional Compuitl with 160-68; AT. 1, W F.supp. at 1W. To
the approfti of the Court, AT • 1, 512 put it more dinc:tlJ, the Btll SYI~m
F.Supp. at 221, each of the LATM acoID- ID&IIapI for .."tral ~!' by a vane~
palliD, "OH or mort contipoUi local a- of mtaDI to ltaV' off lipitlcaDt compea
cbaDp ...m, COIDJDOIl IOeiaI, teo- tioD ill the Ioq diltaDct market, and to. are:. "ItL LooM'- that effort the local OptratiD, Companiel
DOIIUC, or . puI'pOI& &1 aDd the moaopolill they repNltnted were
lpeaJdD" mterucbaDp Hrrict may be the key compoDtnt. All of tbia wu done to
equat.tcl with loDe diataDcI Hrrict (&I- pntIet the BtD S,am'1 OWD Ioq dilt&Dce
thourh I01Dt 10q diItaDce urrict occun COlD ._"",,- ,-- LiD ~ ta'..a
witbiD a LATA and , tbtnfon not iDtera- com==...~-.. UVIII OU 1W1

cbaDp urrict withiD tbt ...nin, of the IJa detmDiDiq wbat NJDtdy WOuJcll11Olt

decNt). . tfftc:dYlly protIet ill the future apiDlt
'nM faetaaJ pncHcatt for the mtera- timilar IDdcoaapetIt:tre abUlll, both the

chaDp Nlaic:t:ioD wu the larp yol111D1 of lJU'd- and the r.rt careful1J conaidered
mdtncI ~ted at the trial cIemoDatrato and Njeettd the aJe.rudYt of improved
iD, that (1) the local .sebu,. faciUtiII FCC replat:ioII. M aplaiDtcl elltwhere
operattd for the BeD S,attm by ita twenty- btNiD, fldlnl IDd Itate repJation had
two ()ptratiq Compuill wtrI tIItIltial limply DOt bta capable of pnftntmr the
for UlJ ftrm that cIIIirId to~ Ioq IDtitruR probllml daM the dIc:Ne wu to
diataDce ..me.. bItaue without iIltaftoDo 1'II01ft. The Dlpl.rtmtDt of JUitice ar
nectioD with the Opuadq CompuiIs' rutcL and iIlt:rodueed attaIivt mdtnce to
IWitcbII and circaita it; bad DO ... of prove, that the local acbMa- an 10 com
r-c"inl the altimat:8 CUItOIDIr, the local pits, 10 teehDOJoPaDy cIyDamic, and~
poll." of a ttIIpIIoM~ and ICttriIId by a. nat joiIlt and common
(2) the BeD SJIteID, tbIoqb the 0pInt:iDc coMa that DO lit of repJatioDl couJcI real
Co~ bad CDDIiIttDdy IOqht. otten itticaDy prIY_t competItiYe abuta. It
1UeeIIItuJly, to aeIadt coaapM:ItioD ill the aIIo appeared that w.... the FCC did act,
proriIiaD of Joq cIIItaDet .... by roe- ita effortl ftI'I larply UDaUCCIIIfal

IU'ict:IDI iIl--....cdaa to tbIM local faeil. For aample, tbt trial record lbon that,
it:iII. AT. 1, III r.lapp. It 111-12; AT deapitt FCC ........ do 10 entIrId ill
• 1, _ P.Iapp. at 1...". 1rr1," fa lrrl," aDd .-11'14," die Optrat-

.... ".., ID .... ill rar. 01 law. So IUD1
bulla...ca'i Z· .aIvtUa telepboae w6 an beIIII fIW dIM
.... IF t s. II'PIBc I'CIUIIIII. .. IIIec> the Come'" hq-dJ .. lID dIIII or ope
doe 01 bMw CII dIrouP _IKOII parIUIIltJ to ID IIJ'I cIIIaIL If at aIL
I"CNdIII or .me. .,....., aDd Evn ..... .., an aDd foaad want·
.......... 01 of~ iJII, the C4n-'e+e c:a uaan, do lID more
~ UIIIIaI w.... II. rr¥ Or.. tbaD 10 IUIP lad for • tIriIf pII'tod. T.
1M ' ..... 1010, 1099-1103 (D.D.c.). ""'4 ill phone com caD. aDd fnquatlJ cIo, fUe
,." .. ,..,W III,." 791 ,.2d loa (D.c-ar. new wtlfljuIlll qWctJ, .. old 0DeI an qua-
1916). do....... the~ .. dIat ,...,d·cory over·

IiPt .. ill pncdce alta sI.IIbL
"" T.... ftW wl1b .. Pee ....... tffectM It

OIICIIOI' widdD • tIriIf paiod of em. of their 71.~ c....... e.m.rs s.rwca. 29
filiai '" .. c:arrW, aDd tbIJ an MelDed 10 F.C.C.2d 170 (1971), .,'11_ ...... WallinlrOIl
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inr Companies failed and refuled to p~
ride ita competitor MCI with the soalled
FX and CCSA semces that company need
ed to operate effectively in the lonr dia
taDce market, and that the intereonneetiona
necessary for MCl's proviaion of full.
fledged long distance semce were not p~
vided until 1978, followinr the entry of
orders of the Court of Appea1a for thia
Cireuit in the two bcunet eue8. 8M
note 12. IUpro. S. a.lMJ AT ,f 1, S62
F.Supp. at 172 n. 172. There were aIIo
unendinr atruales reprdiDr protec:tin
coDDeCt:iDr arnnpmentl,,. the locatioD of
competitora' awitchiDr equipment, IDd 0th
er aimilar and diuimiJar anacompetiti,.
problema.

Accordinrly, the partielI &peed aDd the
Com concluded, bued up:m the tJpe ot
proof referred to above and ill Part I, 1M.

yt'G, and UpoD the more .....,.J and br0ad
er mdence of the iDetfeeti..... of rep
latioDt Part VI, itIfi"at that reruJator7 .....
1m. would DOt be effeet:ift ill 8III1IriDI
interucbanp eompetitioD free of eoercioD
by the carrier ill control of the IDODOfOIJ
bottIenecka. A judicial, rep)ator1-tJpe •
tailed iDjanctioD wu JibwiIe diIeardecl u
probably equally iDetfeeti,.. AT et 1, 161
F.Supp. at 18'7~. Tbat, tbID,. 1eft the
lonr~remedy of"tftan, aDd it
wu cboIen by the~ aDd approYed by
the Coun.

It wu OD tbia bail that the -=r.
adopted two cloM!J reJmcl NIDe&I~ AT

lJti1JIiM..~ Cciwu. (min v. Ia:
513 F.2d 1142 (9da ar.), eft ...." 423 U.s.
S36, 96 s.a. 62. 46 , ILl '4 ,. (1975).

7J. Letw froID 511 ClaW. eo..
IDOIl e.m. ( 0*'. 19. 1m);
............ TM/I~.. of l.-.I
~ ,..,., /tW~ 0.••:_ e.m.
CWo 44 F.CoC.2d 24S (1913).

1.L ... .".,... TM/I~", l.-.Ia.a.
... FtIit:iJl* for U. ., ODWe- e.m.
CWo 46 F.CoC.2d 4U. .".~ .......... T_
",.,. eo. v. Ja: 503 ,.2d 1250 (JcI ar.I97"),
eft MriMI. 422 u.s. 1_ 95 s.a. 2620, 45
I Ed 2d 614 (1975).

14. 1'bae were tile ....wIdcb tile 8eIl s,....
iaa.ed b8d to be aftbM to aDJ· u.... or .....
mal DOt IUde by w...... EIecaic u. pnrIIlt
uiIite to tbeir 'aachlMDt to tile aadoaa1 te.
pboae aetwort.

" T would contiDue to provide loDr ..
tance service.TI but it would be atripped of
the Operatinr CompaDiei with their local
IDOnopoliel, the -.entia! meau for anti
competitive aetI apiDat other lon. dia
tance providen. The Rqioaal Com..
Dies ''-the hein to the local achaDp ser
vice aDd hence to the monopoly bottleneeb
-would, ill turn, be prohibited from aero
eiIiq the loq ctiatallee fuDetioDt thu de
privinr theIe eompuiea of the iDceDtive
for IIIUIipulatioa or diIc:rimiDat:io iD the
11M ot the local facilitieI IDCl of the ability
to IIIUIipulate or dilcrimiData.17

ID apprcrriDr the iIIt.erachure remie
tioIl eoat'aiDed ill .... 1I(D)(1) the Court:
reucmecl that, to haft permitted the a.
IioDal CompuieI to prmte iIlterGchaDp
..me., would haft '~d] the
ftr/ PurpoH of the propoMCl deer. to
create a tru1J eompetitift .YiroDmeDt iD
the te1ecommUDicatioDl iDdUI1:rJ." AT et
~ S62 F.sapp. at 188. Tbt Court tcnmd
that, w.. the RqioDal CompuieI allond
to be~t ill tbe iII..I ..... market
wbiII theJ aIIo -mtaiDld 1DODOPOlJ COD

tzoI of the Ioal teJIpbaaI IDU'btI, tM1
would be able to parne~ the IUDI

coane u had the BeD S,ltIi&: (1) to diI
crimjnet. ill a ftriItJ of ..,. apiDat their
DOIHDODOPOlJ compItitGn t.broaP ju6
eioaa 11M of tbe Ioal IDODOPOIJ; aDd (J) to
"nbaIize their ill wttIa
profttl 8U'Ded from their IDODOfOIJ .....
.." IlL

,.. 0tMr --. dill II. tboII iInalwIDI ....
facNrtaI aad i.afanDIdoD .,-tells an ...
CUIIId iD ...,. IV aDd V. IIr/r&

,.. "...-veD .............. CoaIpaMIIDOk
~ tile lWalJ-tWO 0pInIIiII Ca...'"-

W. AI tbe Court dIDI:
WIllI is~ [6I:rt-,_
I'J) .... is dill AT. T .........
poIic:ieI clelcribld -=:_ _
of ill COGII"Ol CMI' 6IdJI.
ti& for .,emple, 11_.. 1- 01 ....
enbip aad COGII"Ol of 0pII....
CoaIpeni. whale fwtl an
MIlled for iIlWCOllDlC:doD bJ AT •or. competiton-dlll AT • T _ able ..
pnveDt theM coftll*lton froID oIftrIDI PX
aDd CCSA 1a'Y'ic-. SIIaiIartJ. AT • T _
able to deter compeddoD '" ..n'p....tr.
prica for ICCeII to tile 0pInIIiII CoaIpuJ
MtWOrb (foomoce 0IDltI8II).

AT. r. 552 F.Supp. && 162.
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In order to faeilitate the &TOri of a

..truJy competitive telecommwlicatioDi in
dUltrJ," the Court therefore approved the
propoeed decree laDcuare prohibitiDr the
RerioD&1 Compani.. from enterinr the
iDterachaDre ..mCII market 11 u an inte
1ft! and vital part of the prophylactic rem
edy reprnented by the decree. It iI that
prohibition that iI now apiD before the
Court on the buil of requ.tI for itI re
movaL

B. Origifltll Dqortmftt 01
~PropoNl

In itI Report .ubmitted on rebruarr 2,
1981, the Department of Judce, in addition
to I"8CDIDIDeIlC:Iiq remoft1 of the Nltrietion
on mobile in-.schaD,. ..me. (,. Sub
part P, i~), adYoeated that the buic
iIlteracbup Nltz'ic:tioD embodied ill IICo
doD II(DX1) ot the dIcrM be IharplJ cut
but. Inat.d of beiDI probibit.Ici from
tDpIiD, in iIl-.xchl.Dp ..m., eICh
Repmal Compu1 would be authoriIed to
reDder aD .uch Mnicll, rib the IZCIptioD
oDlJ of thoM intelacbaDre eaDa that oriP
Dated or ....inat4d in aD ana ill which the
partiealar COID,.1 bad • IepD, protectId
1DODOpo1J. DeplrtmeDt of Judel Report
at 59, .71." The Bcioul Compuiel by
and larp iDltiaDJ I1IppONd tbia approICh,
albeit with .....tial madHleatioDl.

HowwYG", folJowiq ia ItUdJ of the com
IDeDta ia propcul hid .......... the De-
puotliWilt Nt." ia &Id. Its ....
quat nbmiIaioDI to the Court CDDC1udId
both that the ......~ ntaiDed

71. TIle Caaft .. caedudId _ die ...-u
Ca ,at. WDUId veI to
.... dIe __ ..........
bI _...., WDUId flO "''''_ if
odIII' c.lr"" bJ poor Ill>

~ aT • ""............... AT. r.
552'...... 1..

19. TIle DI' IftIDIat rwlOMd dIM die hoaleaeck
IDDDDPDa, ,.,... could .. be 16cd.. if die
CaIII,., WII&Id wtdI dIM ......atIid cmb'
0UIIIde Ita 0WIl npoa, IIId it furtIwr coaduded
duIt ..., COIaID GIld.... die dIM 01~
an dIM die ....... CompuUee would operw
••UDifted II'GUp 0I1oc:aI ......... moaopou.
........... uaIouDded· ...,. 74. '!'be
DIpIa tIDiiII _ die opportuIIitiel
far crall d would be IIIalt.d becaue
die Uba,~..,.atloD 01 fKWdellDd
....... would penal& 4IMctIoa 01 lIlY ••

the ability to 11M their contz'Ol of the mOo
nopol1 bott1eDeekl to impair iDterexchanre
competition, and that the iD-rerion out~f.

rerion propoul itlelt pnMnWd iDlupera·
ble practical ditficuJtieI. AccordiDrly, the
DeplrtmeDt witbdnw that piopolaL a.
IpoDH of the United Statel at 24-28. The
Court all'"l with both pron,. of the De
partment'. pl'lHnt patition.

The bottleneck control iuue iI diaCUlled
at 101M leqtb ill Part II of thiI Opinion,
aDd DO purpoM would be Hn'ed by a d.
taiW I'Iit8adoD ot that diIeuuion here.
Sat&e it 0D1J to "1 ODCI apiD that the
moDOpOIJ bottIaec:b contiDue to uiat ...
HDtiaUJ ill UJMOhenpd ICOpe and form, and
that tbe1 CODUaae to pro-ride the same
bail for Ultieompetiti.e actmty u they
did prior to the BeD S,.-m bnak-up." It
iI worthwhile, bowenr, to deecribe brietly
the bail tor the Court'. CODCluion, para}
leJiq that of the Department, that it iI not
pnctiea1 to lift part of the iIlterachan,.
NltrictioD 10 U to permit each Rerional
ComPUl1 to offer iIlteruebaDp Mmcee
outaide but DOt iDtidI ita 0W1l Nrion.

The plaiD aDd 1IIIiftnaIJJ recopjzecl fact
it that the marbt for illtaruchaD,. Mrvie
• iI nat:ioaaL _11M of that OftI'ridinr
fIct, it iI 1UIUb1J ill the at.nIDe that a
RerioDal CoaapuaJ coaId compete .UCCIII
fal1J with odIIr iateNlehu,. companiea
(or ..... aiR ill the iDteracbaDp market)
it, UDIfb ita eompM:iton, it ..... able to
offer ..me. ill oDly partI ot the COUDtry.-

teIIIpII II lUCIa craII ..........doa. ..., II
76.

II. AI NIdaaII T.llDOIIIDmbdDIII Hcwork
(N'I'N) cDlned)-. '1f]ar ..mpIt, if Plciftc
T................. flO CDIIIiJ 118 wlth NTH to
.u priaM II.- iD die Um'" SWes. il
would !law flO lift KI'N iaferior
aee:e. to ,.... iD die '-c:iIk: T..... filion.
aDd 10 cIe-. NTN'I ,..dMill die iDdusuy
for reIIMWtJ IIId ocber COIIIiderations."
ColD II 16.

a. F.w. if .,.. iDdIWIuaII would aabecribe to
or \lie U 5 W... for nempk if they couJd not
\lie that c:oaapuayl 1011I dt.aDCe Iel'Vice for
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The D-u..D&1 Companies immediately others." it muat be aDCl it is hereby reject-
gru~-U;t flaw in the Department's p~ eel. .
poul, aDd they sought at once to expand It C. R,tefltion 01 eM Rametion With
so u to eliminate the eonceptually ritaI Lilwrcl GnJ'" 01 Wcaiwf'l
in-region exclusion.II In short, they uked The Department now recommends that
that the interexehanre restriction be elimi- the iDteruchaqe restriction be retained,
nated in ita entirety-a solution that the but that the Court he1'e&fter entertain re
Department had properly rejected even in questa for waivers of that rntriet:ion as
its ori,maI sUb~ion. lOOn u state aDd local reruJation is litted

Beyond that, It is clear that it would be with respect to a partieuJar area or locality.
teehD.ica1ly difficuJt to detel'miDe what a. Department of Justice Relpoue at 9, 28.
gioD&1 Company fac:iliUel were beiq UIed 48. That recommeDdation baa even less
to carry tn.ffic: to and from ita iD-reIioD u merit thaD the Department's onpw p~
diatiquillhed from ita outoof-rwcion t.ciJi. poea1, for a number of NUOU.

~ or ~hat ~~I, couultfDc, or ad- Fint. The recommeDdatiou proeeeda on
muua~tiVe aetiVitieI re~ oDly ~ the the bui8 of the 8ft"ODe01II uaumption that
pe~ outoof-regioD MmCII. TbiI 1m- repeal of local repJaiioD will opeD the 10eal
c:ertamty.would poatIy tIciJitate vfolatioDt ezchanp 1DODOpOa. to competition. To
and eYUlODI of the DeW ItaDdud, a ...... be loq... &Del JoealitieI
opment to be avoided if at aD pouib1e. bpro:OU':.iden =- COIDJ)ItiDr with the

One mmtabll CODMqU8DCI of the teJe. local Operatiq CoaapuiIII the IDODOpoliel

eommUDicatioDl enYiroDmat c:rated b1 wiD COIltiD.. to «lilt. Bat the NftrIe ia
the Department'. Iix-NIioD pI'OpCII&1 woaJd DOt true. .. if aDltata &Delloeal recuJa.
be to coDfroDt the Coart with the... t:ioa prohjbitiDr compedti,. IDtI'J iIlto the
endinr tuk of deeidiDC cloIe, ftDel)'-tuICI local acban.. market .... to be res-Jed
dilpu_ betwea the Recioaal CoaapuiII tomorrow,. aDd UIfOIII w.. _ u a
and their competitoa reprdiDc q.... mau.r of law, to ..n IoeaI teliphoDl ~
such u thole referred to abaft. Tbe ~ ... the neban.. IDODOpOIiII woaIcI ItiD
suit would be that, m.t..d of pbuiq oat aiR nt.taDtiaIb' ill the am. form and to
ita overaiPt over a nbltaDt:ial part of the the..... ateIlt u tIMrJ do DDW. The
telecomm1lDieatiou iDdutrJ, the Coan CDDditioDI that c:aUHCl tt.e moaopotiel to
would become eva IlION dIep1J aDd iIlft. ...... ill the ftnt pIMI tbI.... for
sively involved ill tbat tuIL NOM of till ClJllMetiDI local ea-..... of telapboDe
~ could weleome lUCIa • cIIftIopnat. ..n:. to the talIphoDe eompIIlJ' c:atnJ
Nor dOlI the Court. ot&e s1ritchel b1~ of wiIw ItruDr

For theM reuoDI, to the ateDt that the or buried in millioDI of p.... tbroqbout
oripw Depu1:mat of J1IItieI NCOIDIDID- America'. c:itieI aad rural anu, aad the
dation still auntves ill modoaa fDId b1 eDOI'IDOUI capital~ nquind for

caUs oriltM"IJII 01' ............,....... UodoaI.-m." ca nIDCMl 01 cbe
val .... bInI_ An- .. Mlnn lao l"IIIricdoa tboII m.d bJ
80dl the IDterudoaal CAn......... AIIac:Io NYNEX CorporatIaa."""'" us W IDe..
adoIa aDd die Ad Hoc T." iJC ''''IIIIkadDGI ~ leU Col,...... IDd Til-
u.... C4rftm ittee ·tbIIr _ Group. ~. IDdIlllA'IentIc'I ...
bin would DOt be purcIwd.. dOIII ncau- • JDON Ibait8d lanD 0I1'IIW from
wart Ia'\'ic.'lII dIM would ..., liz 01..... cbe ........ r.-k:daa, ,.....,., ....
feIioaa. leA Com 10: Ad Hoc T_ wbI& cbe~I ..... I'W"O'D.....
COIIIID,micaaoaa U Comr .11. 71 daa.

a. AI AIDattecb die~I pr-.
poIU wu -. boIIow tile '" r-.
stric:tioD is a1Io Ufted rar prMM u. ....
worb.- Amertteeb CoauDana • 49. ".,...
era! COIIUlnm'adoas Comm'......... fCC
ComIMQII at 36.

.. s.v.ral ....bave""'" ......... 1awI pr-.
bibitiDI local ndMnp '" .,.lItkIL 0pp0Iie
doD of E.IecU'oaic AIrd'tIon aDd
Telem"umlDieuioal T Group at 1~

1"
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thiI project-preclude any thou,ht of a du- ment'. recommendation are u undesirable
plication of the loea! networka. u they are unnecl"II1.

Only when a pn.ctical and economically- Third. AI .tated above, the Court hu
lound method is found for 1arIHca1e by- for some time lOupt to find meana for
pall or for coDDeCtiD,local couumen by a phuiDr out or reduc:iDr ia. "oveni,bt"
differeDt method-u micron"" aDd sat- responaibiJiti. coDliiteDdy with ita respon
ellit.ea were ultimately found to be feuible sibilitiea under the decree." Several of the
for handlin, lon, diatanee tz'atfic-.<aD the deciliona made today are .tepe in that di
Rerional Companiel' local monopoly be No reetioD. S. Parta VlII aDd IX. infra.
prded u II'Odtd. Accordinrly, waiven of However, if the nepmment'. recommenda
the Nltrietion cou1cl not be puted bued tiona wen adoptId, the Court would be
on aD abMnc:e of ,tate and local replatioD come involved in detailed replation of the
unJ.. theM np1atorJ cbaDpI WIN ae- Rqional Compuiel with a .,enpanee.
co~ ~ .ubltandal cbaDPi in~ The Court would be conatantly reviewiD,
commUDlCa~DI tecImolol)', the ecoDO~ requ.ta for NIDOft1 of int.eruchaD,. and
of the provJIlOD of local telephone aemce, informaDoa MnicIa Nltrict:ioDi OD a .tac.
or both. by..t:ate, pouiblJ C01IDtf-bJ-ClOUDty, buia,

SeeoDd. AI aperiace bu IhowD. to ill order to darmiDe wbetber Jocal reruJao
hold oat to the ....... CompuUII the DoD bad ch&Dpd ,vtflcieDtl7 to allow .ucb
proIpec:t of pieeemeal nlftrI or ,jmOar NIIIO'fIJI ill the pe.rdcuJar ar-. III order
judicial orden aDdIr the impnciM coDdi- to CU'I1 out that .....ibiHty, the Court
tiona 'va-ted b, the Departmeat of Ju- would baft to Nriew IDCl to acrutiDile, OD
dee would (1) IIrft to tDCOUI'aII their No aD oqoiDc IDCl 1UWICtin, bui8, the effect,
ailtaDce to the put of taD equl ICCeII aDd pouiblJ the purpoIt, of old IDd DeW

and (2) C&1IM tbem to Ndouble their efforta .tate aDd local l"tI'UIatioD of telecommuni
to Dibble iMIIlandJ at the .... of the catioDi proYidIn aD cmr the Unitecl
NItZ'ict:ioIII, in the apeetatioa that thiI Stat-." It. diffteult to imaIiDe a mON
would Nlult in their complete entr7 into .yatematic IDCl otfeuive intrulioD into Jo.
the prohibited marbtI. S. U"s" Slota cal affain, IDCl OD tbiI buia, OM inter
.. w..,.,. BlM:mc eo.. .. r.lapp. 846, .,enor aptIJ dIIeribeI the Depmment of
88'7~ (DoD.C.IIIQ - • RepIJ of JUI_ propoaal U "Ill affIaat to federal
Compedt:ift TeIIcoamnudcat:loal AIIocia- ism." CP NatiDDal Corporatioll CommeDta
t:ioD at W. III fMC. euc:utm. of aDd at 8.
~... for the ftriau Be.-..a Com- 'nit tilt _....n.-I '- the n-_ t
~ nrelJ mill III oppartIIJIitJ to a- .. .,.-- "6 ......-_en
plaiD their dIIiN, DaJ tbIir riPt, to opel'- of JUltiee • OM that I fecllnl court ,hould
ate iDtaufhanp IIItwen., IDCl the undertake, it at aD, oaIJ If tbat II abIoluw
pvaadwork ,. lalla apueioD II Jaid ly ....ta1 for the prot.eetioD of federal
.......'.1DClwilli". pouibJe. s., ..,., conadtudoaal aI' ot.bIr 1Ipl riPtL CJeu.
.......... of 'ftoIDu Be Bolpr, Chairman I" that • DOt the aitaatioD heN, IDd the
of BeD AtIaatie, IV....,.,. Poet, Decem- ~urt aecordIqIJ dIcUMI to ... that
.. 80, 1-' ••_ Sec*- at L 'nit tbicbt.
UDCIrtaiDtf. tanIIG8, IDCl CDDfuioD that For theM NUOU, the Coart wiD DOt
woalcl be CNatiId fa the tellcoaunUDieatioDi entertain appUcatiou tal' waiftn that are
iDclaatr1 bJ bnpIenwttadoD of the Depart- pNdic:ated oaIJ upoa e1upI ill ,tate or

.. ... ...". l!l«tri: C&, 592 ,.sup,. a& tid local ...... IDd .w. but
1'D-75 ( pI'OCIIdun ., 1)epIrt. noc the prcMIIoa fJIl1111c local bJ more
..... fJI JUIIIoI nNwI far waIwn of thaD 0... re..,aaDDl ClIfIIi"" III the terri·
11M 01 ....._ NItI'k:doaI). tory, IddIIlI. '1)1 die DIpuuDat IUlPldnc

n "'- III .......... ..........- that the Court ..,. law to -..mme• -- ..znrw .. dIiId tq -- Uuu_ aDd whether the WeeN".,. .." leplly1'rIIIIpoNdoD Ownml"'on 01 till Slate of
WMhfqtoa wbJch polDU out that It hal permit. protected moaopolJr Owmentt 1& 16.



546 613 nDERAL SUPPLEMENT

local regulation. Of oourse, if prima fiMM
showinp are made that, for teeJmologieal
or economic IS well IS legal reasons, oom
petition in local exchange marketa is feui
ble and has, in fact, emerged on a subatan
tial scale, requesta for removal of particu
lar restrictiODI will be both entertained and
granted. However. it may weU be suapeet
ed that thia will turD out not to be a p~
meal procesa IS the Department of Juatice
enviaioDi it, but an eventual broackeale
removal of reatrictioDi IS new teelmolol7
or Dew market Itruc:turel emerp on a
nation-wide baiL·

D. ComP""~ 01 tIN
Ratrictioft

Tbat leavel, thea, the motioDI tiled bJ
the Recional Companiel. IUpportad bJ aI
maR none of the other Oftr one hmadncl
MYenty entidea that haft tiled~ in
tm. proeeedin, acept the Federal Comma
nieadoDl CommiIIioa,. that the rwa-iet.toD
OD the pro,.. of interacb&Dp ......
be re!IlOYecl ita toto.

TheM requel1:l are met iDitiaIlJ bJ the
obmele, diIeuIIed ..pra. that, with the
exception of the minuaeule amount of tnl-

.. It II UIl1Ibl1 dill. ia wtIb .......
colDJICIitan aDd Ul of .-, .'e '-rio
en to the flow of ideM IDd CII ''NI'ICIo ...,. lUCIa
deYek+" wID be lUI"" to ..... Go
cbaDII or ..... reP&

.. The FCC poIIdoa .. aaI. ia ...,. .....
IDeI& tile IeCIioIl V1D(C) far ,...,.
of tile JWIrictloL The CoaI!I!t .....,., an-
er Ubd die eteer. with ita a.-tcdoallD billa
with. aDd it 11I11 .. aac. .. Wan tM
dec:ne ........ tile FCC .. , ita..
that tile a.-tc:doas _ tile c:c.pe."
wwe badl .m.. ., IrtIf 01
Federal Cc .,. Ccn·''''' • ADo
CUI CuriM • 30 (!DId ApItI • 1912). ...
...u.r ddI ,.... u.t PowIIr..... tbI ea.
m •• c:balnaIa. ...... tbIt tile Ccn.'dm
• tlY' fell dIM tile~ ........
haw reIIricted die e-apa_ lAIW
froID FCC a.inaa PowIIr to Jolla ..
..... CbainaIa 01 e-ua.... _ ....,
aad c:oaaaa.rce. at 1(~ 13. 1915). ".
cs.a. bereia II • ftMl.i'.......... 01 • f.-u
COUft aDd tIaa valid aad hi...... tile FCC'I
.... to ita wiIdom to tile eaatI'U7 aacwttb-..pdt.

fie that bn-ue- the Relioaal Companies'
facilities, their monopoly bottleneeb are IS

solid and pervasive IS they were when the
decree was entered. It it equally clear that
DothiDr baa oecurred to chance the decree
concluaion that thoM in control of the local
bottleneckl have the incentive and ability
to uae their monopoly power antieompeti
tively in the interescbanre market. .

In view of the lUItDrr of put abuae of
the bott1eDeckl in the Bell Sfltem'l IODr
effort to &advantap lonr Duee eom
pet:iton detailed ..pra. &Del the contiDuiDr
IOtidity &Del per'IUiYe aatuN of the bottl..
neeD, a ctiaipatioll of the ability to act
andcompetitmly caD be auumed only if
lOme other fundamental chaD,. baa oc
C1II'Nd in the IitaaticJD-..e cb&Dp that
woulcl permit the Coart to fIDd that, DOt
wttbataDdiDc the _tiDucI ailteDee of the
local bottleDlCb, tM riIt of Iqional Com
paIly antieompetiti,. CODduct iD the intera
chaD.. market baa diIappeued.

It it Iun-ted bJ the ReIiona1 Com...
.. that cbupd. cimamI~ have oc
C1II'Nd in ftn NIJ)ICtI:. (1) IIIOft effec
tive repladon bJ the FCC; (2) the emt-

IIdp 10 tile~ 'l1IuIt .w.1tlIcb .-au,
CiODIiW"/ to buaIcIrD 01 01 1IrWa, that
.... tile ..........t· oppaIe .........
~.., ..., lIIIIO tbIIr do .. IIri-
OUIIJ .... dial ...,. rtIIIaul cc , could
......... poww" OWl' tM __
....~ • l-a»; "' ..,
cmtIr .,. CIIII oIIIcure ••• 1M pna-atioD of
.",.. opdoaI 1912'"~ • 26) (.....
".,. Pan D-B. ): ... dIM •.,. ..
rouadI of ~ '" III .....11 01
1M iadua'7 tile filial 01. ItO ...,.
~~a.ooo..... bawtlle
lItlIlIlDlD1 M7••S09 01~
.. 01 local opealllloU'" (I.IpIJ •
33) (..,.... ia ortat-Q (_ PIn VB-.\,
.".). Sudl esc ....
cndl1IWIJ.

AIDDIII tile iDON ,..........,. r!.oIttt"",,1 ......
..... ia fIMMo of ,...,. 01 tilei~ II
dIM oileD Atleadc wIdcb ....10 1M t.ct ..
tile~ NIIricdaIa .... "- 1M
IOUI"CII of coatrowr., IDd lhfrk'n Wan dda
Court. Meaaonaduaa ia Suppart 01 ModoG II
33-35. The ..... Compe." c.aaat boac
IInp tbeir way out 01 tile NIIricdaIa '" ...
iDI it aDd tbIa, willa 101I»llI. coanp!"u.
clatm'.. that the •..ncuoa~ CIDIIIJ'OV.I,.



U.s. Y. WESTERN ELEC. CO.. INC.
aa..67' ' ...... !as (D.D.C. Iwn

-
547

,

enee of the seven Regional Companiee in
lieu of the one BeD System; (3) "subataD
tial implementation" of equal accea.;·1 (4)

the GTE analOI)?; and (5) the pouibility of
new antitrult auita.

The islue of reruJation, which it common
to the dilputel involviDr aU three of the
core reatrictioDl, it diIeuued with reapect
to aU of them in Part VI, iftfra. M for the
remainder, 101M of the claimed deve~

menta have DOt, in fact, occurred, and otb
en have not bad an effect on the iDteru·
chaD,. ....nc. market.

1. Dit1Uitm 01 B,ll SrI"'" I'll"'
SftIft Compel'llill

Much iI maM by till RqioDal Com~
Diet of the eimamltaDce that they an ....
en wbile the BeD SJ'Ital wu only one.
The difJIcaltJ witb the arrameta ad
vuced bued upoIl that UDdoabYd fact it
that the iDcIepacIeDce of the BePmaJ Com
puiII from the BeD S,..... doll DOt COD

stitute • DIW dlnlopment; it wu mandat
ed iD the ftrI .... dIc:Ne that aJIo IlIaD

dated the iDterachaDp riltrictioa. The
deeree, iD fMt, II81IJD8d the DICIIIity tor
that reatrietioD DOtWitbatudinr the brat·
up of the BeD S,... iDto .... or more
DeW eatitill.·

DviDr the pra.....p that lid to the
approft1 aDd tDt:17 of the --. till BeD
System .... till Coart that ita Ift1ua.
t:ioD of the dIcNI eoaJd aDd Ihould be
prenriMd OIl thelliltlMe of .... Recion
al~. aDd the Coart did jut
tbat," '1M nad ..... wttbout the
aUahwt ambIpity that till CODMqUDCel

,.. s...DIII~of J__ 1.Iport II 61-
7'0.

.. u.... tbI '..-JaiaIa would haw
applied ...-11 __ bid..dIWIed
laJo~ 'ad"........ (AT. T
lad ......)"cwo~CoaIpeajM). Tbe
QIIDbIaerlon of ~ eoa.p.llIeI uDder
....... of boIdIaI CDIDpIIdeI tbut COD-
IdIuMd of • dIhadoD of CIIDII"IlbadoD tbu
tbI ......

.. AT. T ...,., e-... dated ..., 21. 1912.
II ...s.

Nt AT. 1, 552 ,.sup,. II 142 L 41. 201. 214 D.
346.

that ..ere to flow from the div..titure and
the restrie:tiODI were identified and taken
into account iD 1982 with reapect to the
poat-diveatiture Re,ional CompaDiel, not
merely the pre-diveItitue BeD S,.tem.

That wu 10 beeauae the erwt of the
problem prior to the div..titure wu not 10

much the lise of the BeD S,.tem (althourh
that played • part) but ita control of the
local acbanp bottleneckl. Now that the
control of tMIe bott1aeckI hu .JUtted to
seven rqioaal atitill, they muat~
i1y be limited u wu till BeD S,.tem to
pNTet their aploitatioD of theM bottl.
necka, abeeat 1OIr.8.. lubltantive chaD,..
ADd. u dileaMecl ill detail abaTe, then hu
heeD DO .ubI.dft cbaDp: the~
necb an u penuin u ever. It it un
doubttdJy tor tbIIe fIUODI that the 0.
partmat of J.... too, recopiMI that
"th. fact of dttwtit1aN itIeJt" it DOt ",
sutticieDt dwIpd cireamItaDcI" to juatify
a modiflcatiOIl of the riltrictIoDI. Reply ,t
ST.- .

The Rqioaal CompuiII fartbIr arpe
that DOW, UDUb die, benchmvkl aiat by
which the s-formuce of OM of them caD

be meuured apiaat that of the ail: otb
en.- Apia, the pauibiJfty of the at
enct of baeJunub wu DIC•••arily iDcluQ.
ed ill the decrM uaumptioD wbich impoled
the reatril:tioDa ... the MVenlI1ICC••lOn
of the BeD S,.... Be,oad that, u dill
CUlled iD Part VI, i¥'a. till a.pma1
Compuiel an tNe, by fttDe of the recu
I,tioDi propolecl by tM fCC, to Idopt en
tirely dieejmilv Ul*ie'hc aDd ot.bIr pro
cedune, malrtn, !cDI ... iDtaDIpDt

... Tbe ,,,_1 eN"....... ,.. rr- bIiaI
of a lila dill caD .., lie 1'11''' 2J d • wbaII
operaUOU caD lie ......1Ie at....... wbbo
oue ditftcuIIJ. '1111 _"- would ,.. III tbI
FOrNM 20 Ia __ of _ lad die 'CII1UDe
50 in ... of.... CoJneenta of DaD aDd
Bracillnet 1& 4O-4L 1IIIancMr. thIIr oompla
orpniudoaal ......~.. tiO tbat of
the Bell~ funIIIr =a...,:IcP" ..., tffec.
ti.,. teruUla1 of dIIIr ........ tiO dIMnni.u
whctMr m., .. 001'. IJ I wtIb .. cIecree.
S. IiICtiODI V lad VI of 1M decnI.

... s. ..... AIDIritech ..,., • 3-7.
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3. TM GTE AJUJlogr
Several RerionaJ CompaDies I. arrue

that, iDumuch u the Court approved the
antitrUlt coDHnt decree mvolvin, GTE,
which does not iDelude Une of bUlm..
l'8Itrietioaa similar to thoM in the iutant
decree, coaaiateney requirea the removal of
the reatriet:ioaa here. There it no merit to
that contention.

['7] In the tirlt place. it cannot reuon
ably be uped that the adoption of the
GTE dec:ne conatituc. a chaDp in termI
of the section VUI(C) .taDdard of the de
eree in the inatant cue. To put it another
way, the Repaal ComlJlolli- lick standiD,
to ... a modifteation of tbiI dec:ne merely
becauae the Department of Jutice &peed
to a eonant decNe in uotber utitzut
suit with an entirelT ditt....t defadaDt,
and the Court approved that decree. The
Department of JUItice ... I1IN1J not No
quirecl lUld.r law to inailt 1IpGD pgitJ in
the G'l'8 cue with the NIDICiJ adopted in
the AT • T cue.s• Aa fe. the Court, it
wu obHpd to lift, ad It cUd lift, CODIid
erabJe deference to the pu&I ad the
IIftIIDeDt tber bid ,... wba It, in
turn, pu'" on the GTI CDDMDt deerM.
AT et T, 5U '.8app. at 151."

Furthermore, wba the Coart approved
the GTE deerM in DecIma- 1-' It can
tan, C01IIidINd the IiIDiIarttiII ad ditt.
eDCII betw... the CoaapaiII and
GTE, aDd It eonehIded, with the
Depart:meDt ofJ--. t.bat dlffeent tnUo
mat ... jaatitW, far the foDowtq rea-

To be I1IN, in 101M tipifleant ,..
,,~"ud..of.
eratiaaI, GTI man e. .. matchll the
BeD II,... B.... CoaapaiII (at
... the ....... ODII). Ia otbIr wa,.,
bow"., the two tJpII of .t:itIII ditter
to IOIDI nbltaDdIIl cIIpM.

EIeh of the Bell ........ eompuill
bu a 'fV'I Itroq, dominut poei1:ion in

I" s.. .... lola. __ leD 01-".&1 ..
25-Z1: U S w_ ec-lMDtI .. 39-40.

I" 1'be r.s tMl OM 01 .... -- I.IIloul
Compea"- ...., or ...., .. be IlIOn cI1IpIned
dIaD OTI ............ fII die .._--.
.. U S w_ ..,., .. 23 11IIII .........111
App rib 6, II tblnfon irrtIevML

local telecommUDieationa in the area in
which it ..rvll; GTE's operationa, by
eontrut, are widely scattered. More
over, the Repnal Boldin, Companies
alto have the fac:iHtieI to provide all the
intercity and inter-LATA tratfie throu,fl.
out their repna, while the GTE Operate
in, Compam. control Uttie by way of
intereity taeiJitiea, aDd what facilities
they do have IN by and larre of the
eDtrIDCI type which do not cover the
areal in which the companiea operate.
(Tranacript of Karin. at 40-41). Final
ly, intmlal p'....in. documenta of GTE
and Sprint indicate that Sprint'. interex
chaDp network wiD, even by 198& or
1981, I'IMIl only Iizteen GTE cia..
(TruIeript of Beuin. at 42), ud the
Departmeat of JUItice bu oblerved that
of aD IeCIII u... in ailtence, only one
or two per CIIlt 11"I in GTE citieI, and
that 8priDt baa the f.....t of th .
(TruIeript of Bariq at 41). AD th...
tacton .uaeet that eDtrJ' by other inter
excbaDp carrien into the local marketl
domjn.t.ed by GTE II far leu likely and
the anticompet:itift etfectl of improper
GTE actionI will be both leu probable
and IDON euiIJ dmctabJe (footnotes.
omitted).

UflitMl S".,. .. G'l'8 Corp., 608 F.supp.
730, 78'1 (D.D.C.1184). NotIdq of sipifi
cua bu oecarnd .. the GTE deeree
wu entend to alW that ......met.

It ia aIIo wwth notIna that, when COWl

ae! for the Depart:meDt of Jutice appeared
before the CoaI't to defed the GTE Mttl.
mat, be the~ that, ahoald the
Court that "'LOa! of that Httl.
mat IIUIM iIllll1wa, ..a.cIoubt upon the
appI'Ol)fiateDI of tI» Ntricdou in the
BeD S,am-., the Department: would
pnter that the Com diIapprove the GTE
eonant ... ,.. thaD to cut any
shadow on the BeD S,am decree, particu-

1M. AI ,.....c·....... die dIcne la die BeUS,.... CUI bMIcan,~ upoD die lWbl.PUlan
of (I) die dIwIdtuN 01 dIe-Gplndq Compa
aiel &om AT • T. 11IIII (2) die Uae 01 busiD...
relU'tcdou oa die dtWIMd com..... The
GTI cIecne lavolwa • cUffwat IInICNre and
dIffeeaI remecUa
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!arty ita line of buameu restriet'Jona.··
The Court approved the GTE decree on
that balil.

4. NI1D Antitnut Actiou
The Department of Justice and several of

the Regional Companies arpe that the re
strictions are W1I1ecesaary because, should
the companies act in an anticompetitive
manner, it would alwaY' be pouIDle to
remedy the situation by a new antitrult
aetion... The Department of Juatice sup
porta that contention, pnerally when other
uplaaatioDi fail··

'lbe decree restrietiou were to coaatitute
a prophyl&etic meuure, one that would
prevent future antitzut violatioDi aDd tbu
reDder new antitrut suitt or similv ac
tiona unneeeIAI'1. ATcI r. 512 r.8app. at
ISO. It would be illoIbl or wone to •
atroy ODe of tba two piDan of a decree that
... Idopted after .. eDOI'IDOU litiptioD
ItruI.le lutiDl almoR teD 11U1, on the
buiI of tba thin hope that, folJowiDc the
evaporation of the ....tiaI reIiIf afforded
at the conc1uioD of that swale, the De
partment would briDJ a new antitrut ac
tion to atart tile qcle all emil' apia." Ia
fact, the Department itMIf hal ill tile put
caIled the idea of eDlorcemat tbroach a
DeW antitrut aetloD "dflillcauou." De
partment of Jutice a.pIJ to ..... to
the Department'. ,.,...... ReprdiDa See
tioD vm-e WaiYen, April I, 1184 at ••

Ee 77Nr'I r.~ ..
eM IIG""

It iii not without aipifWDcl that 001II'"
titioD DOW aiIta ill tile iII.urban..~

1& GTI TrIDIc:rip& of ...... 22. 1913 II
60-61.

1...~ ol J..- I.tparl II S3: ..
IpOIIIe II 99. l23-Z4: AT • T ..., II 51.

ket, Uld that the eJ11Z'y of the Regional
Compauiel into that market it not neces
sary to liVe it vitality. To be SUN, AT &: T
still retaiDI the lion's ahare of that market,
but there are DOW lOme 530 loq diatance
carrien in the United Sta_ eilht of them
servin, twenty-five or more states. S.
Federal CommUDieationa Commiuion, Sum
mary of I.4n, Diatanee Carriers, at 2-3
(March 12, 1987); .. GUo FCC Comments
at 34-3S A n. 39. Accordiq to the Depart
ment of Jutiee, AT A ors rift1I appear to
be makiD, luttJciat propeu that it would
be at leut pr8mamn to view the en1Z'y of
the Recional Compuies u neceuary to
preserve iDteraehance ..~mpetftion. Re
lpo" at 41. TIle Court &peel with that
......ment.

P. 1106& s.w:.
[I) The l)epartIDiDt ofJ.. tt.iD NCo

0IDIDeDdI that the iIlttracbup ..me.
NltzictiaD be lifted eompIeteIJ with Nlpeet
to ceIluJar radio, pIIiDc, aDd od1er mobOe
iDteraebaDp..me.. IeIpoue at 54
58. The buic ,... linD for tJJiI recom
mezaded modifteat:ioD ill tbat mobile Ier'riceI
coutitute marketa ...... from land1ine
iDteruchup ..ftcII,,. aDd that, u the
D.pu1::ment puta it, ftWJODI recopizeI
that, becaue of ita bill- price and 1imited
capICity, cellular radio aDd otbIr mobiJI
aerricII CUDOt be for thl1aDd-
liDe ...... aDCl tbat I1ICIa theN-
fon cowtituw a ...... marbt. Ie
lpoIIM at 56.11•

• appropI'taM IIIdInIII _Ole,_ doD
(BlIP DaJI II 123).

I" • audJar ol' AT.T .....
an quaMI DI,_ of , ..". ..
waadIrtDI wbIdIIr tile r+d melt,. die

,.... aawna-'" eM ....~a" ..
"to , ••• mM.. CJda ol .......
......DI 'C"'d'h .... rll a.....D • CoIL
1111 DMl of ,. c..,. • 130-31 (1916). S.
DCa I. IIIJ1N; Com.... ollDfonDa.
tioa 1aduJa'y Aww:t II 25 a. 61.

1.. s.·lJrritMI sr... Y. w...... E1M:W Co..
571 F.5upp. 6IU. ~1 (D.D.c.lJa).

III. AI for ........ it II ... dill it c:uDOC COlD
pete wtdl landU. '-..e.... ..w:e be
ea.- iD aay eWIII it opII' _ 0Il1y OIl • ODeoWay
bui.I.
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ropolitan areas) were such that the public
benefita aecruing from slight departurel
from the strict LATA boundaries to accom
modate motorists with cellular phones were
so substantial that they outweighed, on
this limited basis, the dangers to fair CODle
petition. AT cf T, 578 F.Supp. at 647-48;
Memorandum of January 28, 1987 at 3.
These waivers are not prec:edenta for the
broad relief the Regional Companies seek.
and that relief. wen it to be cranted,
would enable these companiea to impede
competition on a sipitieant scale.

There ill no buia UDder the dec:ne for
the removal of any of the ~trietiou on
interexchange Mme., and the requeatl
for .ueh relief wiD be deDied.

IV

JlGfltifaetunfll
A. HVttwr

[.] SeetioD 1I(D)(2) of the decree, u
amended bJ aeeQon VUIW, prohibita the
Regional Compuiel from lDaIlufleturiq
or pro'idiDc teleeommUDicatioDa producta
or manufleturiq eutomer pnmilel eq~
menton. (cpE).n.

In every .ipificant ~peet, thia ~tz»
tion mirrors one of the otb8r eon ~tz»

tiona, that on interuchanp..me.: the
manufleturiq NltI'ic:doB, too, iI bued OD

volumiDoa trial mdacI; tblioeal~
oly ill u central to the marbt bin u it iI
to the interuchaDp ..me. zurbt; aDd
the incentive and abiJitJ to act ut:icoIDpet:to
tively have DOt beeD aipifteantJ, altIIncl
by the diviaioD of the Be11 S,.tIm into

111. AT .. T, 552 '.lapp. • 227.

116. CPI iDdudII ...... .....,.. GD ..
~ 01 ..,.. CIIbIr tbaa •~ daM II
udIbed to~ rauIiIo or ..........
COIDIIIUDicadou. SIc:daa W(B). 1& doll IIDI
iDcIude equipIIIeaI UIId '"to ..e me'......
01' teI'IIIiMae Mall u.... WOO ..
a.. telec:ommUDkadCIM tq"Dpnem u .....
DMIII&. 0IMr tbaa [CPlJ, UIId '" • c:arNr to
pccMde teIec:omml.JcIdoat .......

seven Relional Companill, by FCC regula
tiOn,IlT or by any other faetor. Indeed, in
one respect the coDHquenC8 of a removal
of the manufacturing restrictioa would be
evea mon vilibly and ctirec:tly couaterpro
ductive thaD a removal of the interu
change reatrietioa: a flourishing, broad
hued, inDovative indlUtry would be cut
back to bec:ome oae dominated by a small
number of muaeJe.bouad lianta, pouibly
domia't,ed by foreip coaglomerates.

The manufactu.riDg restrictioa II· WU

buIcl ill .w.taDtW part on evidence
preMDtad by the Depe.rtment of JlUtice at
the trial of thiI CUI indicatiD. that th. BeU
Syatem bad improperly IDODOpOUzed the
market for teIecommUDicatioDl equipment,
in that ita JoeaI OperatiD. Compaaiel pur
cb"ed .uch eqWplDlDt primarily from
W.tera E1Ietzic Compa,., the Syatem'.
manuflcturiq aftIHat:e, aDd "1DPI'd ill
IfltelDadc eftorta to diudftDtap outaide
auppJiIn." AT. 7: &II , .8upp. at 190-82.
FurtMr, the mdeDce 'ua-tId that, wbile
the BeU Syatlm'l ant:leompetititl aet:ivit*
in the lone diItaDcI marbt wen Jarply
tormulatad bJ AT 6 T bIIdqurten, the
dilcriminatol'J proeartIIIIIlt pnet:iceI weN
primarilJ thOle of the JoeaI OpG'atiD. Com-. 11.su-.

SfDc:e the BeD Syatem accoaDtId tor over
eilhtJ percent of the D&t:ioD'1 ClDtral ot&e
lwitcbiDI and trla,'IIiMkMa equipment pur
chueI,I. oDIJ amaD fnctIoat of the III&r

at remaiDed opeD to iDdepeDdeDt 1IIaIlufac.
t1IrerI. Sped&al1J', the Deplrtmet aJ:.
lepd, aad it appeancl to tile Court,111 that
the local Operaq Compuiel bad a-

..1. '!'be IIldn .... D(J)(2)~ iD-
c1udlaI dw probibitlal tile pnMIIaII (La. tba
merbIiac) 01 r._a producta.
wID 1IIniD,....u, fD utile...
fKaurtq raaic:doa.

lit. The evtdeace wu la CIDIIIIIct oa
tile .-aioa of tile 01 cIIncdoD IIWD la
that reprd by AT • T ...........

l& S. Hubet Jleport • 1.15.

121. S. AT cit r. 552 F.5upp. .190; AT" 1: 52..
F.5upp. at U7l. 137.; .... DIpInlD.Dt 01
JUIIicI Competiuve lmpKt SW'llD'Dt • 15.
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-
pred in three general types of anucompet·
itive conduct with regard to the telecommu·
nieatiol1l equipment and CPE markets.

First As testimony and other evidence
demonstrated. the Operatinr Companies
managed. by one straterem or other, to
purthase Western Electric's products. even
when those products were more expensive
or of lesser quality than alternative roodl
available from unaffiliated vendors.III

Second. The Operatin, Companies and
Ben Laboratories (the Ben System's central
research and en,meerinr atfiliate) lSI en
pred in ctiaerimiDation in the diuemiDa·
tion of information and desip by Jl"lDtin,
Western Eleetric premature and otherwile
preferential aeceu to neceuary teehDica1
data, compatibility standarda, aDd other iD
formation about the OperatiD, Compuies'
needs aDd requirementa aDd the .volvinc
cbaracteriatics of the local exchaDp. The

122. More specifica11y, the Court fouDd. COIIIo

menUDI on the~I mdeD::e 01 aDd
compeauw coaduct:

TbiI eYideDce teDded to sbow dill chi ...
era! tnde~ f!ZICO'unend , COD
sidenbIe DUID_ 01 ..,.Ia ill tr7iaI to
Qaip equipment for. IDd to ... m. .....
mat to. the Bell~ CompInieI, aDd
tbaI tt.e ..,.1eI~ , bu,-W_.
ena bia For eampIe, tbII COIIlJ*itan ball
cliffiaalty ill locatiDI the~ ill WIlleD
or the ()peratiJII Colli auIbori:IId to ..
IOdate ,ale: ill"'ai from Bell c:aaqleIi-
billty IpeCiftaIioas (wbbou& wbIdl ...-al
trade prod.ucta could DOt be cI....... far iJt.
ten:oaDlCCiGa wiab tile Bell .........t): ... ill
pemwlial Bell La. to c~lIIpl_~

evaluadoDl (wbidl were ..u, NqUind be-
fore could be eft&ud). n...,...
IDIDl's furtIw '........... dIM IIU cIIcl
DOl me purc:bue 01 eM .....
crade equipIDIDI ... if no Bell Jnduct 01
equiftIIa& quaIItJ, CDIIo or whntcN ..........
c:adaa was illllMld. crull,......
were laid•• to ~W...,.
produc:II (to eM IbM, ill OM .

W.-ra u..n, copW. IbI nde
producIlO it did DOt .... to walt far tile
..... aad PIDlQt 01 ita own 1DOdeI).
~ CoaapuJ anpIo,.. were UDder
ax-an from AT • T oftId,ls to bu1 froID
W...,. (fta .... , ...-.J nde product
,.. cbeapcr or 01 beeler quaIitJ) or to Wldl
undI , W-.na product co.......... to tbII
.......... nde equipment was avail
able. aad .., wen required to provide de
tailed juIdftcadou for ..... 1rIdI purchu.
• wbicb WG'W DOC nee "'ry for the purchue
of W-.rn equipmenL

m'.....-1.

delays encountered in these respects by
Western Electric'. eompetitol'S frequently
made it diffieult. if not impouible. for them
to compete for Operatinr Company DUli
nes.: Western Eleetrie wu ready with the
produeta when they were needed. and the
competitors were ready several months la·
ter. The not unexpected result was a fur
ther skewinr of proc:urement toward the
Bell System's manufaeturinr arm and
away from iDdependenta.

Third. The Bell System subsidized the
pric:el of ita equipment with the revenues
from the Operatinr Companies' monopoly
servic:a.IM The effeet of this practice. as
with respeet to CZ'OIHubiidization seneral·
ly, wu (1) to permit the BeD System to
undercut other producers of equipment
(which Jacked IUch I sua-idyl, and (2) un
fairly to bunteD the col1lumen with exees-

The IYidaclIUPPOI'dDI tIlIlIYCDteeDlh cpo
iIode, me -umIn1Ja- pack.. sbowI tbat. de
spite , stated policy to tile dfICl tba& the
~ CoaapuUeI were to buy tbII best
quaIItJ ....DIDI at till lowell price reprd.
1_ 01 IOUnWo die mw:sural reJar:ionahip
aIDODI the vvtoua COftlPOMDII 01 the BeU
System ....... , ~WtIIeI'L or iIl·bouse
IUs ill the~ CoaIpaniel' purdlainc
pnctic:es (foocnofa omiaed).

AT .. T, 524 F.5upp. at 1371-n.

I2L Bell Labor II , ICiIatiftc fadJlty that
hal often laid to be wttboul para1Ie1 any.
wba'e ill the quaIlIJ 01 Itl IdeDdftc achieve·
men&.
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sive rates for the monopoly services they
were furnished by the Operating Compa
nies. These rates reflec:ted DOt only the
coati of those semea but alao the Bell
System's need for funda for undersellinr
the manufacturers and providers of non
monopoly products, •.g., those enpred ill
the business of making or sellinr telecom
munications equipment or CPE.

These various abuaea should in theory
have been diac:overecl and corrected by fed
eral aDd state re,wators, but the evidence
showed that, due to the size, power, aDd
complexity of the Bell Syatem and ita~
atiDr Compani.. compared to the small,
inadequately staffed re,watiDr bodies, thia
rarely occ:urred. 8M Put VI, infra.
Moreover, wbeD occuionally re,waton did
iuue orden to halt improper aetivitieI, the
Bell Syatem routinely petitioned for recon
sideration or reheariDr, lOurht reruJatory
or judicial ltaJl, pJafld federal Jaw and
recuJatioD apiut ltate Jaw ad replaticm
and vice vena, IDd ill other ways delayed
action until the replators, more otten tbu
noC, loat iIlterelt or pve up in fruItra.
tioD.~

In approviDr the reameaoa OD the manu
faeture of telecommUDicatioDl equipment
and CPE, the Court obIerved that .uch
equipment, to be of pnctical 11M, had to be
eonneeted, diNetIy or iDdireet!T, to • local
exchange." The Court aIIo coDCluded
that there iI a eriticaI iDterdIpeDdeDCe be
tween telepboDe CDIIIpIIoDT equipawut aDd
CPE: the .taDdarda for ODe ctiet:ate the
ltandardl for the otbIr. Siace the a.pm.
at <AmpuiM ".. rr. to cbooIe which
equipmat to Ioeate ill tIIeit central ot&ea,
theJ were able te dietate tbe .taDcfarda to

:' which the CPB hid to be dMiped.

I2L 1'be~ 01 __ 01 tt.e Bell s,....
ICtioaI _ con......... ." dII Courlill ella CODe

tal 01 tM /iomt-hIa"" docIriDL AT" 1,
524 P.5upp. 1361...

.... s. .. YCla...,a- 8& 70.

127. 1'be Court ... fGUIId tbM tM '"minimal
Mdltloaal compeddoll'" tbM me RePoaal Co....
puieI could provide 10 Ul ainMJ competiIift
CPI market dJd DOC '"0UlMiIb me ...Iadal
pouibWty tbM ttM ()penIiat Compuia)
would eapp ia aadc:ocapedtiw coaducL" Itt
at 191. S. Subput Co W/r&

All these problema weN exacerbated by
the fact that, due to the monopoly power
pouessed by the Operatine Companies in
the exchange telecommUDic:ationa end prod
uct market, they lacked the competitive
reatraiDti "that ordinarily prevent the typi
cal vertically-integrated company from en
garine" in diJc:rimiDation and eros.-Iubsidi
zation. On thiI buil, the "Operatinr Com
panill ... would be able to pay inflated
priCII for poor quality equipment and to
reflect th... cc.tI ill their rates without
sufferiDe a diminution in revenu..... AT cf
T, 562 F.Supp. at 190; AT et T, 524 F.Supp.
at 1388-10. The Court therefore concluded
that, iDumuch u there wu DO competition
in the end product market, i..., exehange
telecommanatiou, and the purehaiillr d..
ciaiona of the Operatin. Compuies were
larply immunized from competitive pret
surea, widespread abUIII became pouible
aDd. ill a II", almoIt inevitable.

Since the Re(ional Compuiea were to
become the "heirs" of the BeD Syatem with
reapec:t to onenhip aDd control of the
local Operaq Compuiea and their faciJj.
-. with the ideDticaI iDceDtiv.. and abili
ties u the BeD SJIteID ill the teleeommWli
cationa equipment market, the putieI
apreed on aDd the Court approved the man
ufacturiDr reatrietion on theM companies
emboctied in HCdoD II(D)(2) of the decree.
Tbi8, the Court deeided, woaJd euun that
purehuine aDd -iID dJlerimiDatioD and
the consequent mi..llocatiOD of COIti
would Dot be nH:I'Uted. AT. T, 562
F.Supp. at 190-91." ADd it alIo CODCluded
that, if after the brak-up the Re(ional
Companies were permitted to manuf&eture
CPE or telecommUllicatiou equipment or
to market luch equipmeDt." nonafflHated

l2L 1'be Court det8i...... tbM. tM IltIloaa1
Compuiel did DOC ..... to be rtMIicted from
providIaa. LA.~en. • cIIIaapiIbed
from~ It. ..... ..., rtIk oilad
competitiw bebaYlor ill 1DII'bdaI- miaimal
d~ to the Me 'P" plll'ddpldoa 01 iDMpea
deat maauflcharws wIlD .... UDIIbIy 10 be
putaen ill Ul aIltitr"* CIOIIIIpincJ. AT" 1.
552 F.5upp. AI 191. 1, ... fouad thai to aUow
the RePoaal CompeaiM 10 marUt CP! mAIlU
facNred by ocben coWd ..Chide I ....ai"IfW
bI1ance apiDlt AT. T. domiaaaee 01 me CPI!
market. It! AI 192. For u- reuoDI amoftI

i
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.32. Tbe ....... CampeD" haw made DO ef·
fon to show tbaa ..., puUcuIar market to
wbich they rei. II • -nt.vut marbI or sub
I'DU'Ut" for purpoMI 01 aadtruII aaalysis or
that they do DOt poIIIII marbI power therein.
S. SUuuIIJnl Oil Co. Ir. UrtiIMI $t&ta, 337 U.s.
293. 299-300 L 5, 69 I.e.. 1051, 1055 n. 5. 93
loU 1371 (lMt).

i
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u.s. •. WESTERN ELEC. CO.. INC.
CIIe ...7J ' ...... DI (DoD.Co lwn

manufaetuJ"ers would onee apin be diaad- would be likely, if Dot inevitable. The
vantaged and "the development of a com- Court will now elaborate on several of
petitive market would be frustrated." Ide these conclusions.til

B. Anticompetitiw Activit, iI ProbGbll The Department of Justice claima that
In view of that relatively recent history, tee:hnololieal and market chaDr., in addi·

the question before the Court is whether a Con to the emtence of improved federal
removal of the restriction is justified under regulation, have rendered the manufactur·
section VIII(C) or whether such a removal ing restriction unneceuary,l. and in this
would present a subatantial risk that concti- u ....ment it is of course supported by the
tiona of anticompetitive aetivity, concentra- RepD&1 Companies.tll These changes. it
tion of the teleeommUDieations equipment is said, elimiDate any subatantial risk that
market in a few handa, monopolistic price the Repnal Companies could UN their
ing, and a relatively slurph pace of iDJlOo monopoly power in the varioua teleeommu·
vation, wiD retur'D. nieationa equipmeDt or CPE marketa. IU

That _._1-' . "':..1.•11-...1 ....'" •
AI. wiD be Hen in.frat the short anawer .....,7.... nuwcu WlWl senoUi flaws.

to the question about a renewal of antieom- Fint. The Department and the Regional
petitiTe activity here, u with napect to the Companiea rely in .ubetantial part on "the
interexehanp natrietion, is that DO continued diapenal of equipment CODlum~
elwl.- have oeeurred in the Jut *- don, and the steady coDIOlidation of equi~
yean that would warrant remoftT of the ment produetion," ..,., Department of Jus
restric:tion on manufaeturiDr: (1) the R. tiee Report at 181, .telDlDiDr from the ere
gional Compuies stiD have an ironclad atioD of the MYen RePnal Companies.
hold OD the loca1 achanpl; (2) eo11ect:ivelJ OIl tbiI buia, they claim that, bec:auae each
they account for the~ of what ~pulylCCOUlltllfor DO IlION tbaa a rela
may be estimated at aeventy percent of the avely .mall pereeIltap of the purehues in
national output of telecommunicltiona any putieular market, the purchuiDr deci
equipment, only .HptlJ' leu thaD the shan siona of ODe or aeveral Rerional Companies
of the pre-divestiture Ben System; (3) if cannot have much impIaet OD competition in
the natric:tioD wen liftId. the Rerional the equipment market u a whole.
Companiel may be apec:ted to act u did AI explaiDlcl above, OD the molt buic
the Ben Syatem: they would buy all, or and Uteral left1 the emteDcl of the seven
~t an of, of~ equipment require- Repnal Compam. ia DOt • DeW develo~

menta from their OWD lDUlufacturiD, UDita meDt DOt CODt.emplaatd when the decree
rather thaD from outaiden; (4) DO mea- wu eDterecL TboM who drafttd, sub
sures, replatory or otberwiM, are avail- mitted, and approYld the ct.c:ne included
able efftctrle1y to eo1IDteraCt .uch actm- the natrictioD on manutact.iq at the
a.; and (5) in ahaft on. foDowiDr re- same time u theJ pro9idId, ill. the same
IDOftl of the NItrictioD, a NtarD to the deene, for the bnak-up of the Bell Syatem
monopoUltic, ant:icompetiti,. character of into u man,. II twenty-two or u few u
the tMcommunicltioDa equipment market seven local UDitI and hnce into the corre-

otben, till Court IDOdIftcadoa 01 till put of till J1...... ill tbia CML However. u \
propoMd decree to die ...-.u Com... wt1l be ... below, aaadIlII'~ apacy
IU8I to pux-ide CPE. SIcIioa VIII(A). die N'IU til till Depu'UDIaI til Commerce. a:

.& 0... 01 till __ tile ....... 01 .....doa. sw- IIriouI cIoubU OD tbaa an.
if ...,. II dill' d ill Pan VI. iIt/N.

.-. Depuuaeat 01 1__ Report at 161-71.

QI. -...,., AmmMcb Com....... 7-10, 32
41: US W_ Coaunen.. at 32-34: Bell South
CommeDu at 19-2.: SoutIrweIwD leU Com
mati at 54-60. 1'be FCC, too, IUppOftI the
removal 01 die IIIUIUfIlcturia~ u it
doeI wUIl nil*' to all till ocbIr reItrictloaI.
&ad u it did from the day they were IIltered u
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spondinl dispersal of purehuinr power.la

To make sense of the decree as a whole,
therefore, it must neeeuarily be usumed
that something more thaD the seven-fold
division of the purchaainr decisions is re
quired to constitute the ehaDced cireum
stances contemplated by section VlIl(C) u
a prerequisite to a removal of the maDufae
turinr restriction.lit

It is trUe. of course, that any pvticu1ar
Regional Company don not, by itlelf, have
a domiDaDt share in the natioual equipment
market. TbiI don not vitiate the IUt-taD
tial poulbiJity, however, that eveD OD ita
own, such. company could UN itlIDODO~

ly power to engage iD anticompetitive COD
duct in the equipment marketa, natioual or
regional.

TM D.7HJrtrrwrlt 01 luna t:OfIe«la
tl&tJt if UN ramct10ft ....,.. 1ijtMl, IGeA 01
UN /Ufioul ComJHIftia WtUtl MItiIh till
Of' MGrl, till 01itt","""" ,...'"""
itt otOft mtJf&v/Getvri,., 4bflitJl&" Dr.
Huber .timates that acluiTe iD-houe
purehuiDl by uy particWar RqioDal
CompaDy will, depeDdiDc UpoD the type of

131. s. Part ID-C-l, .....

1M. Wbaa it Iiped the dec:ree. the Court fouad
thai. altboulb the c:ompeajM would~
be fuDctioaiDIlad .,.DdeadJ. tbIJ wauId haw
the __ iDceIlthw ... abIIItIII to cIiIc:rtaIiaMe
ill the __ IDUI....- • wMIl _ ... fuDc.
tioaial UDder the ..... of the Bell s,-.
AT • T, 552 F.5upp. at 190-92. ". Court
apploved the maaufaCIurtaI.-r1cdoD ......
ed by the .... pnc:iIIIJ ....... of ita c:oachao
sioa that • .,lwemt.1likelihood ai-..l thai. if
permitted to IIIIIDUfKtun teIecomaNaic:ad
equipIaeaI. ..,. OM ar aD of dill lIVeD I.IIfoaaI
CompeaiM CGUId coaR1ertaI the ......
~ would, • 11....
maaumcu.. aDd fondoII COIIIpIddoIl ill
subllaad&l poI1ioaI of 1M __

135. DepuaDIat of JUilice bpart at 1....70: ..
Huber Report at 14.13. 1'IIe Depu1:aIaIt aDo
specuJarea that. clue to tbe ...... COllI, riIb. aDd
ecoaomieI of tcaIe. it limon UbIy that .....
a1 c:omp.a, .., iDto praduc:tioa of eatnI
oftke switebes would be • put of • jaiDt WIt
tun witb aD Gildlll c:eDInI aftIce switch man
ufacturer rather tba _ aD ladIYidual bUll.
Depanmeaa of JUilice Report at 17"'": ..
spoue .. 107. 1'ba&...., be c:orncc. but it
obviouIIJ de. DOt support eltmiudoD of the
resIrictioa. S. Subput Co .."..

AD iDvestiptioa c:oaducted by the N~ York
Department of Public Service showed that New

equipment, foreclOM five to fifteen percent
of the United StatM equipment market,l»
althourh with relpec:t to lOme itema of
equipment that proPOMoD may reaeh aa
high u twenty percent.llf

[to] That figunI are of course hirhJy
significant in aDd of themaelves. Under
the law. senoua competitive coneerns are
railed even wbeD relatively small market
shares, for uample u low u seven or
ei,ht perceDt, would be foreclOHd aa a
N8u1t of leveraPe of regulated monopc>o
lift into a related but UDNgulated market.
s.. 01"," Ttlil PtJwtr Co. 17. Uf&it«l StGtu,
ftl,JWG,' Brrkq PlIoto, lfU:. 17. EGltmcf&
KodGk Co., 608 F.2d 288, 2'7~78 (2d Cir.
19'79), em. dftiMl, "" U.s. 1098, 100 S.Ct.
1081, 82 L.Ed.2d 788 (1980); AT. 1, 524
F.supp. at 1379 II. 174; IfltmtGtioMl TeL
• T,L Co. 17. GTB Cot7-, 449 F.Supp. 1158.
llTT-8S (D.Bawaii 19'78). 'nUl leveraging
doctrine aerY. udtzut iDterelta by Ulur

ine that men ef&iIDt producen an not
acluded from the market, &D4 it preventa
frustration of pubUe replatioD of .ubIc:rib
er ra_ l •

York TeIepboae. • aablMllary of NYNEX. made
1e¥eDcy.ftw peac:eat of hi~ of oftlce
supplies. tellp"" drcuit able. ad otba' such
eqWpmIDt from MICO...... NYNEX sub
sidiary. IDitIa1 BNf at lL 1'bI& aperieDce is
101M iDdiadoll of wbM would occur If the
JleIioaal c:orn,.aiM bid die audIarttJ to maaUo
fKl\In 'elecommuaicadoal equipmeal aDd
CPE.

136. Huber Repart at 1.15, 14.1, 14.1~14: ..
.. Depuuaeat of JUilice ..,., at 169-70,
7~75. Althoqb..... d'... the perspec.
tive. then III&J be four ar IDGI'C eqWpIDIIlt
sub~ then lIlUftIdea& CMNp belMa
tbeID that aaal,acaJ flaws appIaIM to OM type
of equipmeDt wiD aac tabII die CGDCluI60aI with
awpec:l to the odaIn. Com...... of TaadJ Cor·
ponIioa at lL

11'7. AccordiaI to ,.... supplied bJ OM ...

poaal CompuJ. 1M of eeanI olftce
switch~ iD 1915 to u.e
c:ompaaia wu .....,-U perc:IIId (compu'ed
to the Bell S,am" 1911~ of eiIbtY.
0... pen:eat). ad tbItr ..... of wire cable pur'
eu- wu I8YeIlt)'oOIIe pa'CiIDL U 5 W_ •
peadb. Table 12. at W. A-4.

'31. The DepIraaeaI of JUilice ..,..eel this
doctrine tJuoouabout the peadncy of the AT. T
proceedinp 1ft tbII Court. s.. ..,.. Memoran-

1
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Additionally, the cited firures aetua1ly
fail to present the full meuure of the
anticompetitive situation since they foc:ua
entirely on national and even international
marketa. See, e.g., Department of JUitice
Report at 171-72 Do 337, 173. To obtain a
realistie pieture, one must also evaluate the
individual Regional Company power in
their regional marketa or submarkets.
See, e.g., Bf'OtDft Shoe Co. 11. U1IitMl St4,.,
370 U.S. ~, 324-25, 82 S.Ct. 1502, 1528
24, 8 L.Ed.2d 510 (1962). In their regioDa,
these companies occupy poeitioDi of WI

questionable domin.nee," and .ubltantial
antieompetitive effeeta would be felt in
these regional market.l it the maDufaetur
inr restriction were lifted.1.

Sura-tioDi have heeD made that, at
leut with reapeet to lOme itema of eq~
ment, not aU Regional Compuiea would
purebue it from their own atfiIiat8. Not
only it any such auumptioD eontrldictecl
by the Department of J1JItice &Del Huber
reportl,lU but uperieDee IiDce div.t:ituN

dum iJl OppoItdoa to DefwncIants' MadoD far
InvolUDwy O'-i_' pp. n-ao. 363: PnIriI1
Brief far the Ualted -. pp. .....,... 57-40:
Compedti.. 1mpIct 5aItenw1t II 9: ..,...
Aprils, 1984 reprdlq IICdoD VJD(C) WIdwn,
pp. 7. 1 16. Now. iMlpllclblJ. the Deput.
mat dill~ coac:enII an nat
railed wbID lDODOpou. an ...... lido I
......edll pardoa 01 dIa ....A, Pta' 1IIIDUfac·
NriaI marbL o.pu,.. 01 J.... a.pon II
162. 166, 176. No~ II funtiIMd far thiI
c.... iJl.....,.

139. 0Bly Iarp c:etdn1 oftIcII IWitcbII require
ecoDOIalea 01 tcaIe~ dIaD tboee allowable
iJl OM ...... ea......,.... Huber RIport
II 16.1~17.

1& For en"", Dr. Hubir .. CODc1udId that
eftmAMtion 01 tbI nIII'k:doD would pmDiI the
...... Cmspe'" to u., critical ... iJl.
fonDldoa froID DOIHtftII-.t 1IIUiUfKcunn.
Hubir a.pon 1& 14.13. 14.20, 16.15. 16.19. ADo
ocMr CGDC:8iYabII c:ounI 01 caaduc:I '" tbe ..
Iioul ('.ompeaiII dIM c=oukl 11IM ID IIlticom
peddw impIcI iJnaIwI the pnwiaioa 01 \'Obo
clara ..w:. tbI& UIe tbe leal loop IimuJta.
..-ly for vaicI COII¥eI"8Iiou. clara II"aUo
miMioa. aDd ocMr reJaMd..w:. III order
fOl' tbllocal1oap to be UIed iJl IbM 1IIUDer. aD
eIecIroaic cIevice is required OD ach ad 01 the
loop. S. mcMA CoauDeD&III 20-22. If each
Recioaal Compaay bad approximaIely IliDeteen
mi1Uoa acceII I1DeI. Huber R.poft II Table G.4.
aDd ach elec&roDic: devk.w COIl S300 PII' 11De.
thea each such compaay c:ouJd control IpprOxl'

baa been that Regional Companies have
entered marketa. many entirely foreign to
teleeommUDic:atioDi. just u quic:ldy as they
were leraJJy free to do 10 by judicial con·
strueUoD, waiver, or otherwiae. and occa·
sionally even when they were not leraJJy
free to do 10. It would be entirely unreal
istic to assume that these companies would
hereafter fundamentally reverse their pat·
tern of behavior and refrain from entry
into the telecommunications and CPE busi·
n.... that are allied to enterprises in
which theM companiel are· already en·
ppd and that are potentially fertile
IO~ of eroIHubiidy akim-offl.

'!be eompuUel. t:"y alIo be expec:ted to
be motivaW to enter theM markets by the
dyn.mD of the relatioDa amoDr them and
the impend\-. of the marketplace. Their
corporate imareI will DOt tolerate their ab
stention, &Del a Retional Company that opt
ed out may be foad ." lhareholders and
othen to haft puIId up a profitable exten
.ion into aD Idjacnt market.IG

mare1y I 16 bUBaa eqWpmnl market within illOWD........ r,...,edlll tIUa atiItic to a na·
doaal facuI. lDIft dIaD I 140 biWoa market
could be ror.c:&o.d to coazpedtion. "Such a
~ would be tbI cIatb btIU for ~
IDIIdc ciaCC""~equtpmau IlWlUo

faetul'Wl.· S. IDCMA Com....11 II 20-21.

1"1. s. ... 135...... n. Hubir Repon
lOIS 011 to ., (. 14.1~17):

A mucb lDIft plaulible ICaIrio would
haw the RHC .-rial 1IlIo • joUaI veature
with OM 01 tbe IIIIItUsbId cIotDMtc or for
eiID maIIUf8c:turwa aDd tbIIl UIiDI ill OWD
capdw aftIIIIM to prcMde • pr'OMC:red sal.
bile from wbtcb to aact "IrtonalaDd ia...•DIdoaal..... MOIl fanip lDIDufacNr·
en an vinuIIIJ prafttIbWty iD
their bailie '" ..bAd_ 01' capdw
....... htfI tnIiI&r prica For m.m.
aDYddaI Ia the Uailld sc.r. it I
wtadfaIL ...., 01 m- lDIDufIcNr·
en claUD 10 be ,. abouIl 5 to 10
perC8III .... of tbI U.L raarUc. which
equar. to .. OM IBOCI purcbMa. Of
c:oune. UDdIr IDJ requinznenIa c:onanct be
tweea • fonIp IIIUlUfIIctunr lad aD R.IOC.
tbe affl.l-. wauId be fairt)' rr. to CUIIOmi2e
swiaeJ-.....,~ ......da. and
then c...~ InDIfer prices for the
specialty praduct PIcMcIed.

142. SM Com...... of North Americaa Telecom
munlatioftl AIIoci.tioD II 11-1'.
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In any event, aa explained above, section Dies acted in concert with respeet to manu
VlII(C) of the decree prohibita the liftinr of faeturinr and purehuinr. .There hu been
a line of business restriction if a Relional no showinr nor even plaUlible speculation
Company merely "could" impede comped- that the companies could not or would not
tion in the market it seeks penniasion to act in combination (1) by enteriDr into ex
enter; it does not charre the Court with p1ieit or implicit arnementa with each oth
f"mding that suc:h a company "would" do er reprdinr speeific:ationa or intereonnec
so. In law, under section VlII(C), and in tion requirements, or (2) by disadvantapr
experience on the buia of Rerional Compa- unaffiliated manufaeturen by rDakinr use
ny behavior to date, it is reuonable to of their participation in Bellcore. l

"

ulume that all the Relional Companiel It is arped that the Relional Companies
would enter the manufaeturinr market; are more likely to compete fiercely with
that they would satilly all or nearly all of each other for the procurement bUlines.
their equipment needa from their own man- thaD to act jointly and ill combination. It
ufaeturiDr subsidiaries; and that they wiD DO doubt oceur to lOme or all of these
would thUi foreeloH on an averap lOme eompanill, however, that each of them
seventy percent or more of the varioUi would benefit ftna ndaJly if it could manu
equipment marketa.·" ". would of facture for aale and ..nin ita own refion,
COUl'll conatitute an enormoUi 'Up back to _ aU of ita manufaeturinr output, without
the pre-divestiture lituation.·" fear of the 0D1J formidable competition-

In additioD, Relional Company conduct another ReriouJ Company-ud thUi poe
taken ill relpoDM to ita iIlcam to pur- ... an eDOl'DlOUI eaptift~••. Cut
chue equipment from ita own atfiHatA 01' throat ~mpetitioD by aD apiDIt all m all
joint venture partner (_ Subpart C, i,,- ~e rq10Da would not.look.nearly~ attrac
frG), would tend to ereate a 1)aDrurir.ed, tiTe from an ecDDOIDIC pomt of VltW'.

ideoeyneratic equipment market ill which It baa alIo been IUlPlted that eollUlion
each manufaetanr wou1cI ..u primarily to tbrourb the Be1lcDn coueetioD could be
the Repnal Company with which it wu pJ'89ented bylilDitiq Bellcore'. permitted
affilia~ developmat that would... ranee of aetmtieL Department of JUitice
further shrink. and .brink druticaIly the Report at 178. That 1oI'I"JIMDt, too, Ioob
size of the equipmat market that~ not far mon palatable ill co" thaD it does
simply paruitieaL.. ~ben then~ detaiJI of implementa-

C r.' • D"':_al ,._ A"":--- Qon are naminecl No propooent of the
. .,oa"••...-- ~po"''-HVrN Bellcore-limitatioll approach bu IUII'Sted.

These tbnata to~ would be either cenerally or .peeiffal1y, how that
further agravated if tbe Recional eoaap.. enatT.~ abouId or eould be limit-

Ie. Awam....~ tea pa'CIIIIl lUre
of the lIIIIioMI .............. Compuay.

I.... n. COUll doll DOC ..with tile lmpIIcao
tiOD of • a .... IIIdI IchaDced b1
AmeritKb. dill. be •• tile CoInpe-
nies ..., percIDl of tile lIIIt.
a1 cable lOW to oaiDpuMe, tbIs wu
wODly • pu'l of tile tocal marbt far IDIIal C8bIe'"
aad pureIIM".. ,.,..,.. .. tbenfon dIIpII'IId.
Comments at 35 Do 21.

141. TbiI aeed DOC occur immedl • ...,. AI"
beaa poiDted oua. it is lelf4YideDt dial. OWl'
time. adI of tile ....oaal CoarpuUes wiD DOC
foreao the opponuaitiel to coat.. coaapet1tiw
advaD...... OD its "boule- braad of en. aad
maaufaeturerl wiD IOOD Ieanl tbat It ia man

profitable utd _~ to affWaae with
a aepmal Co'IIpeIl7 I"IIdIIr tbaa to ....... to
market CPI! oa ......... bull. OppoIidoD
of NOfth AmertcaaT~~
adOD at 9.

.46. BeI1con .. ariIbIaIb' 1I:DDwD • tile Ca
cnI SCaff Orpn......f N ElM:fIW CA.
569 PSupp, at .1I~.L '01''' ....netJoa of
the Be1lcore fuDaI...... below. '01'''''
reaIOa. the DIpMmIIII of JUIdce did DOC ....
Iyze the compeddw tfhc:I 01 jaiDt ........
Computy purdwd",~ altboulb
it does concede tbat BeIIcon could fuDctioD to
diudvantqe the ...... Compulel' competi·
tors. ftespoDie at 124.

.41. S. note 140......
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ed.... The reuon for that reticence iI sim
ple.

Belleore baa responsibility under the de
cree to prevent the teehnieal frarmentation
and hence the deterioration of the national
telephone network; to perfonn the tedmi
cal and engineering responsibilities that
must be perfonned on a centralized buil if
there is to be a siDrle fuDetioniDr system;
to set the technical and performance staD
dania for network equipment; and to act
as a central liaison between the eiviliaD
telephone system and the military'l and
other emerreney funetioaa. AT et ~ sa
F.Supp. at 208-09; Wa"", El«trit: Co.,
569 F.Supp. at 1114-18. To decentralize or
otherwise to limit the respoDlibilitiel of
BeUcore 10 as to prevent itI ue U & ..
hiele for antieompe:itive action by the Be
gional Comp&Diel would iDmtably frac
ment and frustrate BeUcore'l ceDtraliziDr
responsibilit:iel which, notwitbataDdiDr the
divestiture, permit the nation'. teleeommu
nic:atiODI I)'ltemI to C01ItiDae to fwletioD
on the buil of ODe natioDal network with
one national quality staDdard. It would
a1Io undermiDe Belleore'. &biIitJ to act u
the critical liDk betweeD the c:mJiaD te.
phone systema and the aatioDal clefenae
eommunieatioaa networb. l •

11le BeIleore problem tb. reumb_ the
squariDr of the eircIL If BeDean'. POW"
are cut back to lIlepard apiDat RePmal
Company coD.ion in maaafacturiDr, m&I"o

keq, and Parehuin" it. will be ct.priYed

I.... 1'be DeputmeaI of J..... ...u. _ ita old
IWIiIIbJ far pnaettoal pr_ad 110 ........
coDliItellt wtda l1a PlIIitIaa eM biJhJ of •
JMW~ ac:doa. l'Ip 124. ..
DOlI un•.,...

141. W.,.". Es.:IIV Co., 569 '.5upp. .. III~
15.

I" &,., ee--·IDft,........ of AIDftka eoa..
JDeDII at Z. 36-010; Ad Hac T•• am mllllic8doaa
U.. Commitlel ('.ommeta II 11-12;~
tioaaI CoauDuaic:MioaI Aeod'dm C)wn1lMD!f
at 11-12-

151. Geaera1 E1edric CoauDwUcatloas IDd Ser
YiceI Com........ at ~: MCI bIpoue at
70-79.

152. Uailed T.lecommuaicadou CoauDeDta at
2~25: Tacoaic T..... Corpondoa eoa..
meDII ac 1~17.

of the capacity to perfonn ita national eoor
dinatiDr and staDdarckettiDr functions; if
ita powen are left iDtact, it will stand as a
suitable vehicle for joint Rerional Company
action with respect to the manufacture of
teleeommunicatioDi equipment and CPE.

D. Effect of RemOVCll 011 In7&OVCItio1&

Not only iI there no buil for concludinr
that the conditiona that caused the esta~

liIhment of the manufacturing restriction
in the deeree have ceued to exist, but the
removal of that rutric:t:ion at this juncture
woulcl &n'8t or nullify sipificant positive
deYelopmenta that have oeeurred since
then.

AI diac:uued above, it cazmot be serious
1J dilputed that the Rqional Companies'
local ucban,.. eontiDue to be DlOnopoli..;
that • Repnal Company that 1t'U permit-'
ted to enter lDUlatacturiDr would satisfy
itI equipment needI ucluaively or primari
ly from itI 0WIl affiI....; and that sueh
actiritiel would contra.e... the very pur
pole of the dtcne to prevent leveracinr
of Rerional Compaay loeal achgre mon~

polillso u to fonc1ole iDclependent manu
faetaNn from • very subitaDtial part of
the teleeommUDieatioDi market. For these
teUOaa, retention of the lDUlufaeturiDr re
striction it supported by coDiumen,lM
interucbanp earrierI,til independent·loeal
achaDre carrien,tU cellular earrien.,sa
lDUlufacturen, IUpplien, and aenieers. 'M
labor UDioDI,1II and .tate reruJatora.'M

IlL McCaw Com""UIicadou Com......11 ac 17-
19.

1M. m.aroaic 1aduIIrieI ........·&'oa Comments
at 11-22; North AIDertcaD TeIecoauDuaica&ioDl
........-tadm Com 7~ IDOlA Com-
IDIDII a& 14-62: U sa- TeIIcoauawUca-
tioaI SupplMn AIIocIadoaI e-tIND" a& 17
53: Tudy Carpcndoa Commnll at I~JO:

CBEMA Com......ta at 29-33.

155. CommWlicadoll Won.. of America Com
meDtio AppeadIJ: a& ....

l56. PubUc Servtce CoauDiIaioa of the Dtltriet of
Columbia Commen.. at 21-29, 36-31: Kentucky
PubUc Service Comml.loa Commenta ac 23-25.
21.
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The Regional Companies arlUe in re
sponse that the negatives, both in regard to
substance and to opinion in the market
place of ideas. are outweighed by the fact
that research. innovation. development of
new products, and improvements in quality
assurance would be inhibited unlesa they
are pennitted to participate in the varioUi
aspects of the manufacturing cycle. liT On.
problem with that arrument is that it pre
cisely mirrors the points advanced by the
Bell System at the trial of thiI cue-that
the efficiencies of intecration outw'ilh
such independent competition u might 0c

cur u a conaequence of freer entry into
the market, and that researeh and dev.lo~

ment would wither if the BeU System were
broken u~and that were squarely reject
ed by the decree. u they had to be on th..
f&eta under the antitrUlt laWl.lII Almoat
by detlnition. these aam. arpmentl cannot
qualify u chaD,. copizabl. under sec
tion VIII(C).

Another. equally compeUinI anlw.r it
that the Relional Compuy upmeDt hu
already been proved to be factually wronl=
there hu been a floweriq of~
development, innovation, introduetion of
new produeta. and quality uauraDCt; new
firma have entered the market; prieea of
equipment have decliDed dramatically 1.
(aceordiDl' to 10m. by u ma u fifty
percent in 10m. caterol'ila);'· and compe
tition flouriahel in a market that had ...n

157. s.. ..... N'YNEX Coann-ts II 43-47: 8eJI.
South Comments at 22-23: Amerttecb Com
meDts at~~ leU Coau:aaltI
at 55; US w_ ComnMnn II 33-34-

151. Verdcal iDtep'adoD is DOt UD1awful U IUCb;
but it CID be .nd a.....IIIM WIder ceI'tlIiD cir
c"m_new ..... thin II • ada 01 repJared
aDd UIInpI1ated opendoaIo AT. T, 524
F.5upp. at 1369, 1313.

159. DepuuDeat 01 JUIdce~ at 162-63,
171-73.

1& U.s. Telec:oDUDllnicadoaa SuppUen AIIoda
bOD at 12-13.

161. SalOrDOD Brothen. Stock a-rcb on T....
commUDica&ioaa Equipmeat. die UaiMd sw.
Market, at 11 (Feb. 1917); EIec:Iroaic 1Ddum7
A.uodatioD at 2-

162. ODe"oaaI CompaDY .... that the No
stlictioD • 'quanDt1ne(s] die UDique capabWtt.
aDd mowledp the [companies) pia from de-

relatively little of it before. The equipment
market now conaiats of some six or eight
very large f'uma, one to two hundred medi
um-sized firma. and hundreda of atill small
er. vigoroUi. and inventive flrml. 111 some
of them in profitable relationahipi with one
or more of the Rerional Companiel.IU

If the restriction were removed, there
would be a serioUi risk of a return to
conditions of antieompetitiv. activity. con
centration of the teleeommunicationa equip
ment mark.t iD few bandl. monopoliatic:
prieiD.. and a relativ.ly slugph paee of
innovation. Accordiq to a diltiDruiahed
outlide obMrrer. the Rqional Companies
would then become ucentral viroroUi play
en in the equipment =-.o:J.l'ket, buying many
of the lmaller [firma], intecratiD. aervic:es
and equipm.nt ..., and developing into
ltV.n amaller venioDa of what once was
AT I: T."l.

CertaiDly the 'merpDCe siDee entry of
the decree of a diIpened equipment mar
ket charaeterized to an unpreeedented ex
tent by innovation 1M it proof that the fruit
ful competitioD the deene IOqht to utab
Uah is here. If thiI nadoD is Mriou about
the need for compet:iqeffeetiv.ly with
ever more inpDiou foreip producers, ...
pec:ially iD a hiP tecJmo1oo' market such
u telecommunicaaou, the lOurceI of in
vention and innovation repreltDted by com
petition and by competiton that do not rely

ppiD&~ aad IN........ die local
netWOrk.'· US W.. MemonDdum at 17 (quot.
in, Stantel TelecommWlicatioaa Commenll at
24). Hoc only doll tbilll'J'IIDeIIllimpIJ repea&
poiDtl made 0YtI' aDd 0YtI' ciurina die trial by
the leU Sysrem wtdl "'........ I8ICk 01 1UCCeI1,
but it is a1Io fIlctuaUy II...... Tbe reltr'ic
bOD merely prevail dieI~ eomplilliel
from oace apia apIoitiJII bDwIedp piDed
by virtue of tbetr priviIefId moaopolJ fruchiI.
es for their .. beDIftt aad lor Uldcompedtive
~ it cIoII DOt pnMDt that kDowledp
from beiq dt...tn .... IIDOIII aad UIId by
manuflcNnn for die beMftt 01 tblleIec:olDlDu
DiwioDisyIteID. die~. aDd die public.

I'" SalomoD ....... SIock '-rch on Tet.
communicatioDi Equipment, .,..., at 11 (Feb.
1917).

.... S. note 330. iIIfr&

,

f
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on (IXed rates of return as the principal
source of their income must not be shut
off.

In any event, insofar as this Court's obli
gations under the antitrust laws and under
the decree are coneerned, it is not prepared
to halt the progress that hal been made by
independent manufacturers and sellers,
larre and small, toward • renuiDely com
petitive environment in the telecommUDica
tiODl equipment market, by moctifyiDr the
decree so as to turD back the cloek toward
domiDation of the market by the BeD ~
nopoliatl.

E. Fomp-DomifUlt«l Fi,."..
C1'OV1difll Old S,.ei4liz«l

M'Gn1ifact¥,..,..
The Recional Companies fiDally contend

that such faeton as the eeonomiel of scale
involved ill manufaeturinC, the iDc:reuiq
standardization of iIltereoDDeetion require
mentl, and the vipr of the exiatinc com~
tition will prennt them from beeomiDC ~
gional monopolilta shoald they be allowed
into the manufaeturinl market. That eon
tention, too, Jacka merit.

In the lint pu, several of the Ulum..,
tiODl I1Dderlyinl tbiI contention are not
correet. For uample, althoulb economiel
of scale apply to lOme typII of equipment,
they do not to othen. LibwiH, the trend
in intereoDDeet:ioD requiremella for such
items as data eommUDieatioDl equipment
baa aetuaIT bea toward leu UDiformity.··

BeyoDd that, wbiJe the eompetitife na
ture of the equipmeDt manufaeturiDc baai
n... depeDda to all ateDt Upoll the type ot
market that • at .... the fact that COIIl~
t:itioD iI ~tI1 healthy &Del ItzoDl ill
many marUta cIoeI DOt djminjlh the ability
of the RqioDal Compuiea to lev.....

,... While tICIDDOIDi.- of ICa1e .... pnIeIlt ill
cemn1 oftke IWttdI muufac:turtac, tMy ....
DOC ill tbe cIaIa cam"'Ullicadoal equipmeal ill
clusa7. ,,*,... IDCMA Commenll at 30 widt
DepuuDeaa of JUIdc:e Report at '71-76 ..
Huber Report at 14.14. 11Ie tnDd ill iJuercon.
DeCIioD nquiraDeau baa heeD toward 1_ uni·
formity with f'III*l to da&a communications
equipment. IDeMA CoIIUIIeIUI at 42.-.3.

,... 1'be IIIaIlUfKture oflOlDe producII. such u
data trw"pni"" eqWpmena. iacludlDa IDOo
demI. diptal data .... mwtiplaen, and net·

their monopoly power should they be ale
lowed into manufacturiDl.

The Department of Justiee acknowledges
that removal of the restriction will be fol
lowed by the dilplaeement of many of the
competiton. po8tulatiD, that inereasinr
concentration in the equipment markets is
inevitable. Report at 171~76. However.
trendl with respeet at least to some types
of equipment have been precisely in the
oppotite direction, and whatever inevitabili
ty theN is to IN&ter concentration would
flow primarily from the effecta of the re
moval of the ~trietioaa. Sa pp. 561~2,

infra. The Department'l poeition contem
plata, with what may only be eharaeter
ized as remarkable equanimity for an anti
truat eDforcement apDeJ, the ready de
ItructioD of many billMluaJitJ firma pro
dueiDe hicJMluaJitJ IoodI that have
emerpcl aiDce etm.tit:u.re, and that are per
fonniaC importaDt service to the economy.
Indeed, aceordiq to another pvernment
.,eney, the eomm.rce Department's
NTIA, the ma.t iDDovadvl and efficient
AmericaIl bua.... are IVIIy the Iarrett
or the molt biPIr iDtepated but smaller,
Ipec:iaJiIed firma.·· NTIA. Trade Report:
bIaft,., tIN~ 01 CluJfIgi", tIN A:T
et T An","", Count Iht:rw at 17-18
(February 4, 198'J).·.

Monover. the Deputment of Juatiee
lack of CODCII'D reprdiq CODCBtration ii
no~ the elfa luch CODCeDtratioD will
have OD the Iunival of eompetitioD itlelf in
several equipmat 1DIIbta, and the threat
that will be poled br tba IDIlUDI manutae
turinl moaopoly or oJicopoly invomq for
eip ftrma. AccordiDc to NTlA, the moet
plauaible aceaario in at 1eut oat telecom
mUDieatioaa market iI that. iD the evlnt of

167. NTIA. .. ClG to cam... tbM "It is DO
secret that .... U.s.~ baft DOt aI·
ways provea .. cellJfyl wbID ClDIIfroated with
agreuive f~'" ... coaspedtiOD ...
[F]irmI IUCb • AT • T ..• cUd aaI quick.ly
develop the abiUIJ to fuacdoo iD campetitive
mark... blcaUM for ,.,. tile c:ompuy did nocn_ to, aad cInoced itl~ to atilifyilll
'captive' Bell s,... requirema"..• NTlA
Trade Report at 17-11.
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,
a removal of the dec:ree restriction on man
ufacturing, the Regional Companies will
join forces with mammoth manufacturing
empires,I" most likely foreim.I. and that
this will pose a substantial risk of destruc:
tion of the United States central office
equipment manufacturing industry. NTIA
Trade Report at 125-26.171

These predictions are plausible. Dr. Hu
ber's survey hal found that affiliatiODa be
tween central office switeh manufacturen
and telephone service companies have tend
ed to develop around the world wherever
strue:turaJ restraiDta are abient. Huber
Report at 14.21-28. Thia iI DOt aurprilin,.
Manufac:tunn have atron, incentiv.. to
seek market share "parantell" in the
form of an affiliation with Iarp achaDp
service providers auch u the Reaioaal
Companies; aDd theae· ~mpaniea. in turD
are attracted by the aequilition of experti.H
and, more import:.ant1,. the minjmjRtion of
riIk embodied in partzlerIhipI with hup
iDaDufacturerl with ample capital.

BeeaUM of their aiM, eapital, and ...
sured IOW"CI of income bolD the ratepa1er
supported telephoDe atmia_ of the Re
gional CompaDies, theM intemational Ii
anta will have the market power to Idjut
price alm.-t at will to achieve market
share, to the inevitable detzimeDt of inde
pendent domeat:ie proclucen. In abort, the
effect of the Juatice Deputment'l aeenario
iI likely to be the dilplaclment of lmaD,
efficient AmerieaD tinu bJ a few hap
syndicates eompoMCi of tonip eomplUl1
and Reaional ComplUl1 eomponenta whoM
survival aDd domination in tb.iI enviroD
met will hay. beeD acbined bJ faeton
unrelated to etfldeDc1 or qualitJ of per
formance.

ItI. N'J1A TnM I.Ipart. Ali .,. ,. E/fe:U of
C1rIIItPtI" AT" T........ee.-u DcJw at
vi (February 4. 1917).

.... Notably. OM 01 the r.w iDterYeDon to ...
port removal 01 the remicdoD is Stute! T_
collUllWlicaliou, IDe.. tbI U.s. IUbltdiary 01
0... BrttaiJl'. StaDdard T...... aDd CallIe
pC. Commema at 2-

17D. S. cbo Huber Japan at 1.16, 1.17. l"oZ!.

tn. Tbe eapn1eII of the IIIloul CompuU. to
combiDe with foreip IIII.IIUIacnarw is eumpU
fled by 8eUSouth'. puaiolWl U'pIIIleDl in fa.

Among ita many other undeeirable eonae
quences, such a development would further
reduce competition in this country, it only
because the combination of foreip eapital
and the Rerional Compan1 moDOpoly poe..
tion ITt with a captive market amountiD, to
lOme seventy percent of the total market
will prove fatal to whatever independent or
smaller producers still aurvived. Another
likely conaequence would be a strong detri
mental effect OD the iDtemational eompeti
tiven... of the AmericaD telecommUDic:a
tiODa industry and the emp1oJm.nt oppor
tuDitiel of Americ:aD worken. NTIA
Trade Report at lQ&.08.

In Ium. DOt onlJ hu DO chaDre occurred
in teleeommUDicat:ioDI and CPE manufae.
turin, ame. 1982 that would juatify the
removal of the nstriet:ioD 1UHIer the HCtIon
VIII(C) ltaDdard, but the oppoeite iI true:
a removal of the~ would be liblJ
to extiDpiIh or .ubltaDtiaDJ curtail the
health1 c:ompedtiYe cIomtI1:ie market that
baa emerpd in the Jut tbrM JIU'I. Then
iI no justification for NIDOYiDI the maDUe

faeturiD, lWtrictioD, &lid the nquelta for
such removal wiD be dID_

V

Ifl,fornuJtiotl s.mc.
[I1] Section U(D)(l) of the cIeerM~

hibita the Reaioaal Compuill from pfO'rid.
inC "information Mr'ricIL" AT. T, 561
F.Supp. at 227.lft AD iDtannadoD ..me.
is defined u "the off'" of a capabilitJ
for reneratin" aequiriDc. ..me. tI'aU
forming, proceuin" rltrieriq. an1fsjn. or
making available iDtonnatioD wbieb ma1 be
conveyed via telecommUDicadou." AT.
T, 552 F.Supp. at 221.ltI

¥Or of such veDtur& llIfOIIII to Com.....
39-otO.

ID. A somewhat ........ prcMIIoa, -=doD
VID(D) of the cMcr.I, probllltaa At • T from
providilll elctroaic puw,.,•• c,pe 0I1afar.
malion service. for • period 01 __ ,.... froID
the dare of enuy 01 the cIIc:na. AT" 1, 552
FSupp. at 2J I.

17S. The [)epanmeat 011..- dmIIII to ba_
some dilfiC\IJty iD d.Mi...,".".. bIIweea ea
chanp Mr"t'ices IDd lDfwmadoa....... ..
pon at 106. 116. ThiI daUD islOlDeWhat puz'

.,

I

I.
I
•
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While the decisions on interexchanre ser

vices (Part lIn and on manufaeturinr (Part
IV) are not particularly difficult. bec:ause
no persuaaive cue baa been or can be
made that the partic:ular restrictions are
eli(ible on any re8lOnabie buis for remov
al under section VIII(C) of the decree, the
problem is more difficult with respect to
the infonnation services restriction wbieh
is diacuased here and in Part VIII, injhl.

If the Court were to consider only the
request of the Repnal Companiel and of
the DepartmeDt of Juatice for a complete
removal of the natriction on the provision
of information ..mce., without diatiJletion
between content and t:raDamilaion, that de
cision, too. would pJaiDly have to be in the
neptive, for the iDformatioD senicea reo
strietion is IUpported b, the aame faeton
that require retention of the interexchanp
and manufacturiq probibitiou.

Aa the Court .tated iD the 1982 OpiDion
explaining the proviaioDi of the decree:.

AD iDformation ..me. are provided
direetIJ via the telec:ommUDieatioDl net
work. The Operatiq Companies would
therefon haft the same iDeeDtivei and
the same abilities to di8c:riminate apinat
competing iDformatioD MrricI providen
that they would haft with napeet to
competing iDterucb&Dp CII'rien. Hen.
too, the Openmac Companill coulcl cUI
criminate by JII'OYidiDI mon favorable
acceu to the local DltWark for their 0W1l

informatioD ..m- thaD to the informa
tion ..me. proYided by competiton.
and ben, too, tMy woaId be able to
subiidiM the pne. of their MI'ricea with
NftDue8 from the local u:chartp moDO~

01J·
AT. r, sa r.8app. at 189 (footDote omi~

ted).

The Court wat OD to 1&' at till time
that, if the Openmac Com..... wen a-

zliDc, for it .. tbe DIpuuDaa m. made the
dildDCtioa wIleD it dnfIed the cIecrec.

1'4. AI ap'liDed tbove. aecwark deIip is never
c:ompIete; puUcu1uiy wben as dyDamic • mar·
ket u IbM for iafonaatioa IeI"YiceI is iDYolwd.
red-ill" an DOl IIIInly opcioaaL they an 01·
tell JNncI.,ory.

cluded from the information services mar.
ket. they would have an incentive to desirn
their networks to accommodate the maxi
mum number of information serviee provid
ers on account of the earniDp they could
expect to receivt from tbeIe providers in
terms of aec:esa fees. On the other hand. if
these companies were permitted to provide
their own information services, their incen
tive would be "to desip their loeal net
works to diacourage competiton, and thus
to thwart the development of a healthy,
competitive market." AT. To 562 F.Supp.
at 189-90 (footDote omitted).

Bued upon theM couidel'ations. the
Court bu coDl.tently upheld the restric
tion u iDcorpontecl in the propoHd eon
sent decne IUbmittecl b, the parties.
Thu, it aplieitlJ rejec:ted the lugl.tiOD,
made earIJ on, that the Regional Compa
nieI could "moat etftciatly proYidt infor
mation ..me:. ." taIdDr IdftDtap of
variou economieI," for aample by the UH

of the same equipmat for achanre tel.
commUDicatioDl IDd information semces.
AT • r, 512 r.8upp. at 188 n. 288. The
Court concluded that it would be impouible
to determiDe wbetber ncb an advantage
wu due to iDhennt efftcitneies or to effi.
cieDCiel NI1I1tinI from the delibente· de.:
sip of the Dltwork ill a dilcrimiDatory
fuhion. IlLI'. Similarly, ill I'8pODII to.a
1984 requeat by the Recional Compuift
for a waiver of the liM of buiDII. natrie
tioDi in aectioD U(D)(l) of the decne, the
Court reat&med that removal of the infor
mation~ rMtrictioD would bav. to
await u.ipifant teebnoJocjeal or .true
tura1 ch&DpI" that would lubitantiallJ re
duce the dependence of iDformatioD Mrvict
providen OD the local achanp DitWorkJ.
AT • r, S92 r.supp. at 888. ADd the
Court found that, u of that time, DO IUch
chaD,. had occarnd.l7I

1'71. While compeddoe ill die vartou. iDforma·
lion IeI"\'ic:. IIIIrbII bM ....tiaUy in·
creuecI. .. PIn vm. IIr/N. m- .mea vary
widely willi NIpICt to coaceDtntioa aad ... of
entry. Some markets, IUCb as thole for tele
phone anaweriDI .w:-. public umounce·
menc servica, aad alarm moaitort ror exam·
pie. are easy to ea... aDd. in !DOlI phic:
area, unconcentrated. Others. iDdudina 1epl
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A. TM Regional C01nPGnll Bottlmeca
There still has been no significant, rele

vant change in the situation. As discussed
in Part II-B. mp-ra, the Regional Compa
nies continue to posiesl bottleneek control
over the local exchange facilities. and these
are the facilities upon which competitive
information providers, like the Regional
Companies' competitors in the interex
change and the manufacturing marketa, d.
pend.l7I As then Assistant Attorney Gen
eral Dourlu J. GinabUl'J stated in a Se~

tember 19, 1986 letter, to John D. DiDreIl,
Chairman of the Houae Committee on En
el'lY and Commerce, at pp. 5-6:

[t]be Decree's buic: Nltrietiou on the
BOCa' ability to provide information ser
vicea are bued on the BOCa' control of
accea to telephone euatomerl throup
the loea! exchaDp network ... should
conditiou ehaDp to the decree that the
BOCa no loncer pol." bottleneck m~
nopoliel oover the loea! networka, it would
be appropriate to couider removal of the
information aemcel Nltrietion.
Competition in the 10eal achaD,e mar-

keta ia foreeloeed now u it wu then, be
c:auae of the economic: infeuibility of 11.
nate loc:al distribution teclmologies on a
substantial seale. To be sure, information
serric:ell c:aD bypua the loeal monopoly
bottleneeb controlled by the RecioaaI
Companies to a .qhtly anater ateDt thaD
c:aD interexehan,e senic& Bowner, U
will now be H8D, the variou additional
byp&ll techDolop. do DOt proride meaD

inrful cbNIMIl to the informatioD ..me.
providen who, by the 'f" Datan of their
bUlm.., mut ... to NICh 1arp, •
pened audieDcel ~ reuonably priced,
int.eneti-v. facilitiIL NTIA, eomINtinn

de.."" ace-. aDd reIriftaL aDd truIIKtioD
PRI eMsia&. are lDON biIblY coac:ealr'Uld. De
panmellt of JUIIice Report at 112: HubIr ..
port ., ~1. 6.15-6.16. 7, .. 10. 12-13.

I'M. s.,."..D, ADalJIiI dated May 19. 191'7,
by Dr. Lee L SeIwyIa aDd W. ,. Moa'101DeI'Y
OD bebaIf of TICODOIDicI aad Tec1UloIOlY, lac..
aetaehed CO the Reply of the Ad Hoc Telecom
m\lDiQdou U... CoIDIDiaee.

ITT. ~ROM aada for compKt~1k rad-oaly
memory.

in the Local Ezcl&af&ge T,lql&M&e Semcu
.Varket at 29.

Thus, the physical transport of media
through computer disks or CD-ROMS In is
not comparable in functionality to on-liDe
databue semeet. The CD-ROMS are es
sentially storage mediums: they do not
provide transactional capabilities, and they
have larply fixed user coati. Another
poI.ible alternative, satellite transmission,
is UDluitable for all except pouibly some of
the very Iarrest uaerl beeauae (1) the ren
era! public itlelf could not be reached by
way of aatelUte eommunieatiou but only
the Rqional Compuill' own faeilitiet, and
(2) aatelUte traDlmilaion ia UHd efficiently
primarily for a conan.., birh volume
stream of one-way data.111 ADd while ca
ble networD aN not dependent for traDI
million on the loeal txcbazlp network,
they do depend on permiIaioD from the
Rerional Compuiel for au:aebmeut of
their cables to the teJephoDi campanili'
polel and the 'hariDc of their conduit
Space.llI In &Dy ennt, reprdleu of the
nature and ICOpe of cab. depadence on
local exchaDp f~ 1Ibiquitou cable
networka hav.yet to be ....loped,I. and
cable, too, pnerally pIO'fidea only on.way
data.

In ahort, there cia. not Gilt any man
iDlful, larpteale alterDatin to the facili
tiel of the loea! achaDp networkI, and
the information .... proftIen remain U

dependent upon thole facilitiIe, and thole
wbo control them, U they did in 1984 &I1Cl
U interexehaDp proYiden do at the
prtHnt time.

Dr. Huber, the Department of JUldce'.
expert, not only recopiseI thiI conclusion
throurhout hit report,". U doll the

I,.. S. Huber Report at 6.20-621.

119. Waraer CalM Com!!llM!'adoal Comments
at 12-14: ,. • NaIloaal Cable TeWvtIioD
A.IIociaIioa Com.....~

1& Warner Cable~ Commeatl
al 15.

Ill. AlthOUlb OD the loptc of tDlonDIdoa terYic.
.... Oil 0lIMr topk:I. Dr. Huber ....... the
pneral Depuuneat of 1__ poIitlonlo die
flCll he repona OD _ lJIfnquatIJ IUppoft

conclusions at variuIce wtlb thole poIidoDL
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aD. 1'be Huber I.Iport ,....u, UIII the br0ad-
er tenD "LIC,. buI II , the vue
majority 0I1aca1 compIII1eI .... R.
poaaJ CoIapuJ 7 .... ID ., ftaC.
for purpoIII 01 ddt ..,. then II DO ,....

VUlt dillined_

1M. AddidODlllJ. uadIr die PCC'I c...."". III
order, die ....... CoaIpaiII may iIIIIa1J in
formadoD ..w. .P""'" ID tbeir ceDtn1
offIca, but tbIIr campedton IIlUI& locate com
parable equiP"""' ....... wbIre, .. Qenera1
Electric CoauIn,n""'Mal ad Senica Compa
ny empbuiael, 0pp0Iid0Il II 23, eMir mene
..Dliw iDWaMIDeMioaI caD be subject to
delay IIId odIII' IIIUlpu1adoL

u.s. Y. WESTERN EUC. CO.• INC.
Clte.ln ' ...... 52S (DoD.Co 1'11)

NTIA,'U but he correctly emphasizes that. view new tranaport teclmologies are "on
because of their very nature, information the hoNan, the [Rerional Company] still
services are especially vulnerable even, to provides critica1linb in the transport pyra_
slight manipulation and discrimination, as mid." Report at 7.16.1"

they ~. alao ~ small derradatioDl in B. /ncmtiw tlntI Ability to
transmlSSlon quabty. For that reuon, he ~_ . . ~.. uwcnm'M..correctly concludes that the vanous exam-
ples of non-access-dependent services cited It is necesaary next to determine wheth
by the Department of Justice are not real er, with respect to the proviaion of iniorma·
substitutes, especially for "time-senaitive tion semctl, the incentive and ability of
information services, [whose] competitive the RerioD&1 CompaDitl to enpre in anti·
health .. .. depends stronrly on contiDuinr competitive conduct remaiDa the same as it
non-dileriminatory aeeeu to [Regional wu when the deeree wu entered. The
Company] III services and faeili?-.': ~ anawer ia plaiD. n-. baa been no change
port at 6.23. In another section ID hiI whatever in tIUa Nlpect lince 1984, and no
report, be notta that demonatration that DOW, unlike then, there

[e]ompetition amonr databue providers is DO IU"taDtial pouibility that the Re
and electronic ~ubliahen is ~tically de- gioD&1 Compuill eou1cl not, and indeed
pendent on reliable fat dtlivtI'J at a would not, au their monopol)' power to
~nabJe COI~. Th•. telephone network impede competition in the information ser
proVIdes a critical IiD.k betw.n many viceI market.
providers and th.ir CUltomen. The poe-
sibility of [Rerional Company] .ntz'J into The ReJfoDal Compuiet &l'I'U at some
these information marketl therefore rail- lenrth that tbq haft DO iDeeDtivt to dia
.. the familiar COIlCtrDl about the poui- criminate apiut COIDpItiton in the infor
bility of dilcrimiDatory aeceu to [Recio. mation..me. marbt becaau to do so
al Company] f~_ would dhninjab 11M of the network and

Report at 7.7. bence a reduction ill their NV8DueI.'· But
Apin, ac:cordinr to Dr. Huber, the.... in any marIret wbln the Rqjonal Compa·

tional value added networkl "depacl _vi- Diet 1ft ill compedt:ioD with independent
lyon the [ReJional Compuill] to provide information..me. pro.idIn, their ~
traDaparent IeCeII to end ..". data tnt· nomic in-.t till in muipuJatiD, the I,...
fic." Report at 6.18. In.um, wbile ill hiI tem toward au of tbIir OWD ..me., rath-

ID. A MChDk:al ...,. PIIfOI1DId bJ !rnA (JreMIr m. tbaa 200 miIII) IPPlIcadoaI. aDd
l1bwtIe IIIIbI c:-. _ the c:bIncwiIdcI 01 CGII PII' YOkiI ""'MI II II hiP II S2.ooo.
alterDaliwa relIecI OIl bJ &be~ 01 Ju. NTIA. eo". ,... lit ,. LtJtMJ~ r...
tice are i.Dcompad1* witb &be ... 01 IDOII ,.".. SIrMcw .,.. II 29, »-34, 37-31.
iDformadoa~ micrvwaft
.,-nquJn ......... tnIISo
mi.......... ad I"a1 call PII'....u .,...
is la2.GOO to 131.0OO: (2) II eo m. opdc .,..
teIIII, oaIJ~ ..... 01 Jocal ftbIr .,..
tall haw ... citM, ....., CUIlOlDll'l u.
eilber 24 or 672 YOkiI ..... equmIa cbaDo
aeII. IDd priIaarJ u. II far 11I:.. IC......
ee. or prt_ DItWWb; (3) oaIJ • IIDaIl DIIIII-
bel' 01 cable .,.... haw die COld)'
equipIDIaI far CWOowaJ ....1lIlOIla; (4)
c:eIlw.r radio .,.... are aa& ,....u,~
priara far aoamobIJe.me.: COllI mab ceJN.
Iar IeI"Yice UDdeIinble .. a IUbldtute for Jocal
Ia\'ice II ddI dIM; IDd .. WIdaI tim.
could ...... IeI"Yice quality: (5) CGII 01 dilttal
cenninadoa .,.... may be biIMr tbu for
microwaw .,.... OWl' 17.1SO PII' ¥aice cbaDo
Del ICCOI'CIlJII to CoauDualc:adoaa ...
search; IDd (6) ...ul .,.... are IDOII COlI- IlL NYNEX I.eIpoue at 32-33: U 5 W_ Mem-
effective for hiP tnfflc volume, 1011I bauI oraadum at 42.
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er than in encouraging maximum UJe of new basic: tranamiaaion services, and mia
the network by their information service UJe of customer and competitor inform&
competiton. Only ten to twenty percent of tion, Report at 7.10, and furthermore that
the total cost of an information service is ' COlts can be shifted to regulated busineu
accounted for by Regional Company UJare on a large scale.I" Huber Report at 12.16.
costa, Huber Report at 6.29, and a Rerional 11.18, 10.23, 13.11, 9.9, 8.12, 7.15; __ GUo
Company would therefore earn far more Comments of Infonnation Industry Associ
from a customer base throurh use of its ation at 13-15.
own infonnation service thaD it would
through network usage by calli made by Even no~: when the op~rtunity for ~
and to its information service competitors. proper actiVIty by the Relrlonal CompanIes

That the ability for abuae exists as doeI is min~l c:ompared 1:? what it woul~ be if
the incentive, of that there can a1Io be no the restriCtion were Ufted, dancer slrnaIs
doubt. Aa stated above information MI'- have belUD to appear. For eumple, Dun
vices are frape, and ~uae of their fn. 4: Bradstreet complainl that iD the Yellow
gility, timHenaitivity, and their neptive Pares directory market BelJSouth is dupli
reaetion to even smaD decndationa in catin. the Bell Syatem pattern of refulala
tranamiaaion quality and speed, they aN to deal with competiton, proteltl of will
most euiIy subject to dHtruetion by thole inpesl to do 10 beiDI foDowed by bad
who control their tranamiuion. Amonl faith nelOtiation, aDd further deJay. That
the more obvioua meana of anticompeti1:iYe particular dispute appears to be penc:tinl in
ae:tion in this reprd aN iDc:reaHI in the the courtl. CommeDti at 3&-a8 Do 15. .
ra~ for thOle s~ and prtrate liDe Similarly, MetIcaD, an autom&Uc meter
~ upon which RqioDal Comp&D1 readm. and monitoriDl IJIt,Im, claima to
co~~rs depend. wbile lower ratel aN have been treated with~ to ita COD-
mamtaiJled for Rqional Company network .......- ....Ir.· t - llI-U Ssemeea; manipulatioll of the quaIitJ of _WIll.J-- JUI u ~ "teal treat-
aeeeu liD.' impmmat of the apeecl, qual- eel eqUlpment c:ompetiton-deJall, ucee
ity ande~ of decticated private 1IDea aive charr., and difficaldea iD acbievinc
~ by c:ompedton; deftlopmeDt of.., aatilfaetory. aceeu of DeCI••arly intlreon
information ..me. to tab advaDtap of nection devic:ea. CommeDta at 7-8.
planDed. but not 1& pablielr ImowD. To the atent that it iI pauibIe for them
chan,.. iD the madlrl)'iq _work; ad to do 10, the RepmaI Compuiel ma, ...n
use for RerioD&l Compu, beDeflt of the DOW be enppd a1Io iD improper Cl'OIHub
lmowledp of the ............. pocrapho lidization. For aample, a •• UDder
ic c:ove~ and traffic patt.mIa of compet. taken by the ltaff of the CalitOl'Dia PubHe
itive infonnatioD ..me. piO,idIn." Utilitiel CommiuioD of Padfte Bell'1 reJa.

Dr. Huber, too, bu recopiud that the tionahipe with ita affDiat,M foad evideDce
RerioD&l CompN- IN able to dIIcriJni. that: (1) Pacific BeD aDd ita ra.,..
nate in the proYiIioD, maiD aDd ... were not adequately compaaatad for the· -
toration of priftte 1tDII, GI' timiq of lou or tranafer of lIdDed paIODDel to

1-. S. Comments 01 AD.USO .. 21-28; 0". .. COllI 01 pI'OVicIIJII .....: .. 11.11. dill
siuoa 01 Geaen1 EIecaic ConnmmicIdoaa _ 11)f a SOC .... ....,.. mail ..ww.
ServiceI 1& 11. abouc 70 pcceD& 01 die COllI 01 die ....

117. 1'bat report aoteI .. 1.15 dill 'c)rOll...... burau would be ,.......u, IIdftabIe to die
ely is poutble far ......... COlI~: BOCI ,...war.d ICCCJ!""-: .. 12.7, 11. die
at 1.11. tbat the 'tReIIoaal CompuUeI] NWIl a lOCI wen aUOMd to .... tbII "'"011I
.,., 11I'011I bold oa [iIIfarmIdoQ .... proWl. .......11I marbt. cbIJ would iDI:eD-
er] ICCIII to [PublIc A"""'IIICtODe Sc'vk:lII) dw to biader their complllran 1a dill marUI
CUIC01Da'I dIrouIb 976 ....: at 10.21, tMt by clayiq them ICCIII to lDpuII CMr wbIc:h die
'i]f the BOCa were allowed to __ the marbt BOCa bad coDuol"; II 12.16, • nttal poca.
for [Voice Stonae IDd a.a1ftI11 -w:e, cbIJ tial for CfOIIotubsicly appears to : - II
miJbt be able to compete ualairiy by sbiItiac 13.11, "the [JtecjoaaI Com.,..,) piO'1_
the COllI Of WIJ'eIU.I,ued vsa ...nee lJuo tbeir critical liDkl for alarm piO~.
rquJaIed KCOUIlts, thus reduciDI their ."....
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VI

Regulcticm

The Rerional Compani.. and the Depart.
ment of JUitice &1'I\1e that. unlike during
the period prior to the eDtry of the decree,
FCC rerulatioD can DOW be depended upon
to keep thOle ill CODtrol of the loea1 ex·
chan,.. from wrap, ill anticompetitive
activiti.., whether ill intenxchan,. llnic
es, ill manufacturiDi, or ill information ser
vices. The Court baa canfully CODlidend
th.. arpmata u wen u the repJations
on which the)' are bued. UPOD IUch con
sideration, tH Court bu concluded that
there it no rtUOuble buit for uaumiD,
that the repJationa wiD IOlve the antitrUlt
problema praated by thia caM.

A. GfttmIl
First. M diIcuIMd ill Part I, "'JWG,

dupite the decad..'01d requiNmati ill the
CommUDieationa Act, 4" U.s.C. f 202(a),
and various FCC rtpJationa requiriD, non
dilcrimination, equal acetA, and proper
COlt anoc:atioDl, ad notwitbataDctiD, the
CommiuioD'. own peniatat &Dei dedicated
efforts for a Dumber of yean, the FCC .....
unable to pnYtDt or to remtdJ major anti
competitive abuaea by the Ben SYlttm
achieved throup the aetivititI of ita local
affiliatea.

A lubitaDtiaI put of the trial of thiI cue
revolved aroud the~, BeD

I. Aldie CocIaIIlu. of Corporate T·...OllunU
nicaUoaa U..... thin .... bDpanaI
privacy colllidl adoaIlI'" wbID. for ...
pie. a RePoaal CoIDpIDJ, ... CClIID'OI 01 ita
cuaomen' If.- of ecl'"mualc:llloa. wtIJ &lID
have acceu to tbI:Ir If.- 01 cndIt. nwl piau,
credit c:.ard apeDdhur-. IDedIc:aI iJlfwmadoa.
and the like. Com_ II 11-19. OIl the buia
of a subscriber'.~ c:aDJDc ,..,. with
respect to i.aformIIIoa. ....... Company
could e&lily piDpoial th8IlUbIcrtba- for die sale
of R~o~ ~~ ~D
.and the sal. 01 eMber praducta ud services
connected thenwtth. to cbe polD& wbere that
company would haw ..... Brotber'" type reJa.
1I0ns~\Ip with aU thole reticIlDc ill ill rlliOD.

lit. TblI&IIUI 01 Pee npLu10a uad Ita lack of
~efhc:d~are of c::ouIW DO cWrerenc
ill the lDfanaadoG III'"ItcII IDIrket thaD they
are wttb reepec:t to ill....." • .mea aDd
IDaINf8cturiaI (.- Put VI. iIr/N ), aad the divt·
sioD 01 the Bell SYIIGIl iIlto .... Jtecional
CompuieI aad wbI& JII'Oir- baa beat IDIde
wltb nipICt to ..... 8l:ceII haw 11bwtIe no
INIIa' weicbt bin tbaa tbey haw ill die other
CODIaU cIiIcuaed abow.

u.s.•. WESTERN ELEC. CO.. [NC.
c......n ' ...... 52S (DoD.Co 1"'"

unrerulated operations; (2) Pacific Bell on the sale by the Rerional Companies of
provided legal and training services to com- infonnation content will acc:ordingly be
petitive operations at below market value maintained. With respect to the ia.ue of
and Pacific Bell employees perfonned un- infonnation transmialion, ,,, Part VIII, in
billed work for unrerulated affiliates; (3) Ira.
properties were transferred from Pacific
Bell to unrerulated operations at below
fair market value; (4) teehnolorY wu
transferred to competitive operations from
Pacific Ben on an uncompenaated buit;
and (5) PacTel unrerulated operatioDi wert
gratuitously bene£iUn, from their affil.
iation with Pacific BelL Califomia PubUc
Utilitiea Commiuion. A Rqort Oft Pa.cijic
B.II .. ~litJt«lISuNitlo,., CompGnia,
Proceedin, No. A.85-01-084 (JUDe 3, 1988).

Perhape even more teUiD, ia the Depart
ment of Justiee'. recopition that "ColDe
C&DDot be u defiDitive with respect to to
the potential competitive effecta of a [Re
lional Company's] proviaion of information
senic:eI that use [ita] local exchaDre faciJi.
tiel" u with respect to thou that do not.··
Report at 122.111 M diIeuued above, al
molt an information sern:. must and do
UIt the Repmal Compuits' local ex
chan,e facDitiea.

In short, the NUOna cited by the Court
in 1982 and ill 19M an uvalid today u
they were then. There. DO qUlltioll but
that the Repul Compuill would bave
the aame iIlceIltiv. aDd the IUM abilitiel
attributed to them at that time, aDd that to
opeD up the iIlformatioD let,. market to
ita full atat, u requeattd by lOme, would
be to take the VV'/ riab 1. that neither the
DepartlDeDt of Jutice DOl' the Court were
wUIiDc to tab .. y-.n ap, ad that
the deent pJaiDly forbidL 'nIe NltrietioD

...~_ lDfanaadoG aad COIIIIUt avI1I-
1& die ,...... IDOIlIOUlbt '" subIcri.
en. eo-...., ofLflbana JltabIIIIdac Compe.
DJII5.
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stzatq'iel and the Commillion's Jarply fu
tile e!fortl to cope with these ItzateJia·
The Department of Justice arrued. and at
the trial it introduced voluminous expert
testimony and other evidence in support of
ita argument, that the local excbaD,.. 1ft

so complex and so technically dynamic, and
that they comprehend so many and such
complex joint and common coata, that rep
lation could not prevent anticompetitive Ie
man.ItI The Department accordiD,ly
stated in ita RetPODH to Public Commenta
on the Propoeed Modiftcation of FiDal
Judement, 47 Fed.Ree. 2S,S20-886 (Ka1
2'1, 1982), at the time the CODHDt et.cne
wu under couideration that:

At the heart of the lOVerDIIleIlt'. cue in
U7Iit«l Seata 17. AT et T ... tbe failve
of repJation to aafepard competitioD in
the face of the powerfa1 inceDtiv. aDd
abiJit* of a finD enppd in tbe pI'Ot'i
lioD of both replatecI monopolJ IDCl
competitiYe..me.. Neidle of tt.e
problema [eroIHublidilation IDCl 4H.
c:rimin'Qon] baa tblll far ptOYID .....

.ble to IUceeutaJ repJatol'1lOlutioia. ID
deed, the VV'1 buil for dmltitan iI
that tbe uticompetitit. problema .....
ent in tbe joint protilioD of replatecI
monopolJ aDd~ ....... an
otherwiM inIolubll. TIma, penDit*tn1
BOC entrJ into~ marbta
would UJldermiDI tbe ration·. ,. tbe
dmItituN that iI tbe CIIIt:nI rwmedW
mech.nilm of the modifJeItion.

lt1. s.. .... DIIIII"IIMIII 01 J .......
dum 01 -.. 16, lt1 ,. 125 .
161-62. 211-12. .. 31~ D III 01 J...
PrIa1aI 8dIf • ZW5. "...,

11 WM die ....~'.p.d•• _ trilL
julia 11._ pall 01_ • ...,..Ca II
aiel DOW, II .....M I-.
IDeII& for , c:urtlall1IlfI ........
IlIMomplddw KIhidIIt ". cIIcna _lIeI..,
r.j.__ p....

Priar 10 die..., 01 dill ..... die~ 11M
tile leD s,.... ... UDIIb ttl OWD twO ....
tiIDI chMfI 01_ OwnI'Mll c.n. (-.
pp. 531-32. >. COG.ad.. _ die~
aoaa were ad 10 ........D'tcallllplddw
--. s.. AIIdcuI CurtM ..., 01 PCC
... April 20, 1912. • 35-31. 'I'M Court ...
..... 1CCeIMd die CiDIIIIDdoD 01 tbI DIpuaDeaa
01 JuD:e, butta d bJ tbI vohun'...... II1aI
~ tbat me~ could DOl 10M die

The Deputment went on to ..y that there
wu "little pouibility" that recu1atioD
would be capabl. in the future of deteetiDc
or prev.ntiDc dilc:riminatioa b,'the Repa
al Compaaiel. ReIpoaae of the UDitad
States to Public Commentl, AP"It '7 Fed.
Re,. at 23336.'·

Seeoad. At the time of the drattin, of
the coDHat decree, the partia also con
sidered aeveral detailed "recuJatorT' in
jUDCtioDl, in Ueu of the more drutie solu
tioD tJDa11J adopted. n.. propoula were
appropriatelJ 1abI1JIcl b1 the p&rtiea
"Quacmin Itt IDCl uQuacmin no" Deput.
men' of Jutice Competitift Impact State
ment at 51-18. UltimatelJ, the Deput
mat CODClucied that replatorJ meal1U'tI

could not "appI'C*b eva remotely" the
effec:tiv.... of tbe !DON deeiaiv. dIc:ne
that wu Iubmitted to tbe Court, ilL at 58,
and the Court eadoned tbM peRioD. AT
et 1, sa F.supp. at 1.....
n.. C&DDOt be tbe lJilhtaR doubt.

tMntore, tbM u of tile time of tile atrJ
of tile decrM, tile~ ,. aDd the Court
bad CODC1udId that repladoD would not
aDd could DOt be made to work, aDd that
onlJ the divatitan IDCl tile CODCOIIIitaDt
bDpoIition of the liM of baa... rein
tiona on the JIeaiou1 CompuiII could be
depadtd upon to pntaC a Nlumption of
anticompetitit. IdivltiIL

'nUrd. GiY. that neord, reHuce coaIcl
properlJ be bad OIl npJadoD u a bail for
the remcml of tile --~ 0D1J
upon a lhowiq of a Nd1aeId MId for

problema, UId tbI· Ma-. .. dill

... AT" 1. 552 ' ..... II 11'7 L 229:
DapuUMII& 01 JUIIIiaI I.""a.. 01 MaJ •
1912. 1& 51.

I" The ... prolll_ ..tbIa.~..
todaJ: till FCC _... ..''1& ....
e:uat~ (I) to ,... 01 ..
c.- to the IDOIIOPOIJ 10 tafaroI
m- npa. UId (2) 10 iDMr-
ad, a1moII II.Doc::e.... jca& ",......
COllI of the ()panIbIc Co ..

I" The Bell s,... _ tbI
Coun wu ftOl caIW .. 10 _ ytoJa.

tiODl of tbe UltiU'ull ........ 0ClCUIT" S. AT
It To 552 F.sup,. • 21o-U. ....... till c»
cree proceeds OD tbI billa 01 • iIDpUdI ..
sumption to thai.... s..,. AT .. 1. 524
F.Supp. at 1336-1311.
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/ \ rerulation or a substantial improvement in System. the orpnizational state of the Reo
the regulatory Ianrua,e and practice. IN gional Companies is much less rigid and far
Vet neither has occurred since 1982. more complex-with their subsidiaries,

If anything. the need for the line of
business restrictiona is mater today than
it was before the Ben System breakup. At
least in theory, and to an extent in practice.
the Bell System was rerulated in almost all
of ita structures and operatioDl.111 By con
trait. many of the current operatioDi of the
Regional Companies take place in unreru
Iated marketa. This complex mixture of
rerulated and unreruJated activiti. p~
videa til.. companiea both with a powerful
temptation and with ample opportuDity to
commit anticompetitive abUHI in the com
petitive marketa and to .ut.idiIe their com
petitive operationa .with profitl earned in
the monopoly marketa. IM In view of the
fact that, when eompued with the BeD

1M. Seven1 Repoaal Compui. wouJcf IWId
the reJatioubip betweea the decne and ,..u..
dOD OD ill bad, CODteDdlq dw cridciIID 01 tile
effla1C7 of VIriouI FCC nails -an ill reaJiIJ
rearpuDeDII ol __ ....,~ to and

rejected '" tile Com· • 4..,.,. 01
PIcific T..... 42-15: ....., ol Soutb-
wauna Bell at 1I-U. 1111 cIIcne ill tbiI CMe

wu premiIId IA subere"" I*' upoa t.be lDIldo
equK1 ol ,..uJadOD • • -- far cIIiIII.aI
wida pnct1c:a dw vtoWed t.be S1IInDaD Act. It
ia abIurd lO mei....iII tMI. if die or IUD-
iJar repIadou an IIiU IDd., and dw t.be
~'I removal " •• CUDOI be
me&. &be~ IbouId be eVm" 7 • .,.

way .....'...Com"'" lit 10
IdopI IDOn '-we NI" ........
meall b.Ive eitbIr ... buD or ...
and haw failed. 1111~ ol t.be CUI
here it &be cIecne. ... FCC dedliola

FUftbtnDon. &bit FCC is 01 caune DOC
cbat'Itd wttb .. dutJ ollBfarcial &bitlDlitnlll
!awl; iadeId. t.be ea-m... I1IIIll1ed
tbM It is quite pr.... lID or ovwrtde
UIIiInIa CODCIIIIIo PO: 1111I: DM ID 0pp0t60
doa lID AT • T ModOII ...s.

ID -. t.be "lIa'" c:omp.a, II'pIIMDtI
COIIIIiUM IbIqaiJ OM ... IIIIIDpI to ....
the __ ol proof• ......, bI: _ ol dief.li.... dIM eM, could ...." &bit IIC·
DQD V1D(C) ....... s. 26, 35. 31,
90, .....

I" Howewr. die FCC ... DO cIINcI NpIatory
r......bi1lt7 CMI' W...,. EJecaotc or Bell~
onIOri& D.p.1mJiit of JUIIicI'I 1'Idrd SCale
meal ol CoDtlIDdoDa aDd Proof. 1.....

1M. S. .. 1JJtiMIlSM18 Y. AT .. To 621
F.5upp. 1090. 1095-96 (DoD.C.l916).

partnerships, joint ventures. and other en·
terprises. some rerulated, some uDrerulat·
ed. some Nrulated in part"'~ina·
tion apinst competitors and cros.-subsidi·
zation are far more difficult to detect. pre
vent, and rec:tity throurh rerulation now
than they were in 1982.1-

Fourth. To the extent that there has
.'been any reeent clwlr' in the rerulatory
pic:tuN itMlf. it hu been to weaken the
reruJatioDi roverniDr telec:ommunic:ationa
camera, not to .wnrth_ them. This is
shown moat dramaticaUy by the FCC's re
peal of the NpUate IUt.idiary requirement
for Reaioaal Company eompedtive enter
pril. • requirement that it bad thereto
fore reprdtd u ita moat effectiv. Nrula·

I". In ....Idoa, &bit ....... CoIDpaDia are
frequadJ eben tbtir orpaiIaIioaal stnIC·
tun. S. w ,." Jw, I. 1917. at FL
rtprdIq ill ...,...., fuDdelMlUAl chanp in
&bit COI~ .... 01 ... AdIILac with
su-e

"".' \aapIIadoaI far &bit moaopoly and
compeUd"~

I" sa.. ol the Compui.. oper·
.. ill &bit and local feIUJa·
tory bocIlet IIbwtII have • .., cWIIcult Job. for
DODI of tbIID is ...., lID be &WIn 01 &bit entire
flD.Ddai IIId opendoaal .... 01 • ReponaJ
CoaIpaa,.. 1'1IuI. • &bit CoIando P\lbUc Utili-
tiM Com ..- poUuI 0UIr ill • IUIIIIber of
.... &bit ComptD_ -an .-atlally
\IIII'IIUIaMd aidIouIIr eM, ••nhal, ......
ly aifc &bit public uaa...- to t.be poW wben
die Come'__ -CIIIIIIaI ... Iook • &bit boob
aDd r..ns 01 U S w.- &bit Com,..
Df ill dIM... Com 2. s. ..
Lora__ ,.... "..,.. c.a, -';M .,. It'c;

41. U.s. 355. I. sa. I'" 90 L.Bd.2cI 369
(1916).

Several ...... CcapaItt nIJ upaa So&tJt.
",. MoIor c.mn .. lIrItIIM"..,. 411 U.s. 41,
105 5.a. 1721• ." 14 U J6 (1915). tly
far &bit pra, IJllldaa dill &bit Act does
DOC pcwmpc .., 01 PIciflc
T.... at 21-. .. Su Coun be1cI in
thai CUI oaJy .. coa.:.n. r«rnald", aetivi·
tiM an ImlDllM from~ lIabWcy UDder
the .... ICdoa doctrtat 1DUDCf·... III ,.,.., II.

~ 317 U.s. 341. 6J s.a. .,. 11 L!.cI. 315
(1943). 1'bI&;n.dpIe lad tbI& boIcIlq have no
reAnaace lO die iDlUDI Iaw'IUit, let alone the
inunl pre :....'..
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.. 1'bI lack 01 ...., wtda tbe PCC
approI5CbeI com,.adw Ie , pH-
aed bJ ill bWld corn dill It bid .......
ed aD aru. prac_l.. _ tile ...
cunarat pncae. 01 till '. rad .. .,.
UIIDo altboucb it '1SOad] 10 mtsit tbe
i-.... .... FCC Com AadcuI ClIriM
(March 13. lW1) It rtf

... FonDII' FCC CbatnDIa ...n 1. PowIIr ...
,., carried ddI poUcJ to Ita IoIIcIl ... wbID
be pr.... tbM -....,.. trial 01 ...
~ 01 "I, =n cD'.kldOlll would be
ilDpWmeaCid iD __ wUllsrllO nodatlk' ....
aperimatI... Fowlir. IIaIpda .......
... 10 • ,..,..~ A MtItIII lor T. JU'.
........ 31 UCLA 0- I I. 145. 1M (1916).

tory tooLI. The FCC baa also announced aa little recuJatiOD U pouible caD hardly
that it will preempt any state from at- be cited at the same time in IUpport of the
temptiDl to require stZ'ueturaJ separation propoaitioD that it wiD Probably recuJate
or otherwiJe to institute stricter sal. more vi,oroualy and more effeetiYely thaD
ruarda for Relional Company CPE opera- ita predeeeuors which nD~ to enpp ill
tiona than ita own. CPE Dm.i01&. 2 FCC tilht replation and operated in a ItneraJ
Red at 158-61: BOC Structural Relief Or- pvernmental Invironment that reprded
der at ff 112.2M strict repJation u a poaitive loal.-

Fifth. Between the 19501 and the early Sixth. The FCC now hu fewer re-
19701. the FCC wu committed, u wu the lOurctI with which to replatt ttlec:ommu
nation ienerally, to viroroua replation of nicationa carriers than in the put, particu-
a variety of bUliDeu Interprilel, especially • IU'Iy in the dif&ult and eomplieated area
those with public utility eharaeteriltic:l. of coR allocation that wu a central iIIue
Mach of that baa chaDpd. The FCC and . the trial and that ia eatral to the iIIae
individual membeI'I of the Commilaion f eroIH1IbeidizatioD today. Since the)
have repeatedly upnued themMlv. in time of the IDtrJ of the decree, the FCC. ~
favor of wide denpJation.- The Court budpt and manpower br.~~ decnued'ir-
of coune does DOt apnu any iudlment ni&aDtly. Ia 1980, the FCC bad an autl»
on the wiIdom of that poliey; that iI be- rized ceiJiq of 2,108 employeel; tbiI bad
yODd ita juriIdietion. BOWIftr, a Npla- faDen by 1981 to 1,8&1 employ..., and the
tory body that ia colDlDittld ill priDciple to Commiuion WII appuently .bort by 120

1"- SCraq COIl aDacldoD c:oatraII-. iD ail&- .. Tbe .,. tloft II ?DIdI ." .....
... oa JlIIPIF laaI Wore die- cIIcnI WII .. die De...,... 011--' It '1. _
r.-. bu& tbIJ prowd to be .........dJ iDIIfIc. 1M public II acmt.. ..-k..
tM. AT. To 552 P.Iupp. • 1-..5; DIpIrt- 1111 01 "lid.., IIIPI"iItaa ." 1M &YIiIabtIl17
IDIDI 01 lU1dc1 ."11a_ at 19-12. AI.... 01 judJdal ,... 01 FCC.... Howwftr. tbII
...... FCC o8IcIaIt theaw_ c:c.rdsd tbII rm.w II iD ... r,SIll em quill IiaatMd. 1'bI
£be Commt.... c:auId IIGI prIICI'i1Ie~.... e:e.t 01 Apili• ..., IIGI '-f... willa FCC
tioa IWPdIrda for tile 8111 s,.m. .. .... cMd.... .. -..lao
tbM bodJ ..... fanm,...... £be ... tbll lIGI 10 P"IjIcI --.-.-. 5IIa- ---.
would appIJ aft.~ II eoaetrrMd dill Ali ,WI ... -. " ~ M2 P.2d 1221.
110 "....,.11ttIn of.....,...... cauW lUI <D.c.ar.l'" P"IIaoiawsl:lo
pn¥eII& £be ....... Cn I .111............ -- II u.ituIiId. I S1I~ s)W' Ibde judi.
1111 tbetr. !DOllOP" ,..... to .... ..... .... c:W recaur& 41 U.s.c. I _a). AIIrI It ..
..... III UI2nI? --. ,..,..,.. datmed .., tile CcI p ,,' 1& ...

Coosee, ILnDftr6.GfQ fI'WJ'U'" iDoaIl*I- 1.- a.....
E4u:illJI_'" &nrr.' ..,Cdr's ......... wIdJe die 1
O:Mu'uail............~ o,a_. ,... 10 ID IIlIIo 10 • 1ID _Pl_ dIIm
c-. " FCC » 1111 (1_). tI/fV ... -. fram JudIdIIICNIbI7. Ca·"." fII.w.....
111IItlIii .. Td..... C& " ~ .,.. ,.2d 46S deal RadIo. IDe., • 1"1"
(7tb ar.l,..). .,,~ _ ,_ tt ..... JPCC ....
152. 49 Ped 2U56 (I"').~.. -.
NorrIe AI T.1a Ju,a:nfr d fa MIt. ..
It'C m PoM 1212 <'*ar.l'" CUda.,. ill
_ fII dIIl~. _ fII ...
bJdleC~ ......
tiaaI WIll to tbe 11'__ ..........,

.......c ..
OD • nIMIrI ..... die 0IIlI0 om. 01 eo.
~c.••I"''''''''''''laODl?std...
iIrI a'OII .... IhM'aIa --. It ...... to bIp
IIlIIIbId _ tbe IIIIWa7t .. Ia stpJfk:Ia&
i ~, era • .,.. DIftoiOIk ......- It
bII ... c::aMI'UCIId to ,.. tbe rIIq2ItnmaII
01I02Il..I"" ....... eo-NIIM... ,....
... Ioape. for al','" .. cIMstW • I
... achanp ... COIl ..,. tboaIIa ....,
an DOt « pII'dcuIartJ bIDsftciU far
... local ' boDs.... S. NAIUCA
Com.... 1& 12.
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employees of even that lower ceiling.
AceordiDr to former FCC Chairman Fowl
er, this "severe reduction of our staffinr
level. if allowed to continue, will limit our
ability to meet the demandl of our ever
increuinr workload in a timely and respon
sive manner." Testimony before Subeom
mittee on Commerce. Justice. State. the
Judiciary, and Related Arencies. U.s.
House Committee on Appropriations. Fe~
ruary 18, 1987. at 2-3.

B. Crou-SublUluGtiMI
The Court will now examiM ill more ~

tail current rerulatiou re1iecl upon by
thOle who claim that there hal been •
chanre and who. on that buiI. advocate
removal of the restric:tioDi. TIUI aamin..
tion it conducted under two headiDlI: 1'81"
ulatioDi deliped to deal rib improper
c:roaHubiidization; &Dei rqulatiou ~
simed to prevent ctilcrimiDatory iDtII'con
nec:tion. AI will be HID i1lfi'at DOH of
these reruJatiou providel support for the
c:&ue of removal, for ODt of two NUOU:
(1) the partieuJar reruJatioD p..... the
dec:ree &Dei thu had IdcNNd the pr0b
lema on paper. but UDlUeceufaJlJ, for

\

many, maDy yean; or (2) the reruJation
• does DOt yet Gilt iD effect:in form but it

'. only on the drawiD, boarda.
1. a.ur.l

The c:roIHublidi.tiDD problem iI u
aeute now u it ........ ".. Huber
Report stat. on the nbjeet of a-Hubli
dization that (1) MftIltJ to DiDItJ percent
of the ca.tI UJlCierIyiq the iDt:erucba!1re

.. 1'be Comm.wIoft ......, ..lm.M.... tbnI
audbDn,~ oaeadlt ... ill iu Com
IDGII e:am.~

21M. a.part 1& 3M, us. 6.36, 9.7-9.9, lOA
11.1" 12.5. aDd 13.10. AcaIrdIIII to IOIDI of
lila .......~.. 1M Hubir R.tpan hat
CODC1udId tbII c:raa IUbIidJ CDDCillII an DOt
weiIbt7. "- ..... W Atlanttc eo-....DIIII 7.
Wba& Dr. Hubir M:IUaIIJ laid ... dill -CI'QIIo

subIkIJ thrauIb the .....u. 01~ that
an "", .........., ClOIIIIDGD to and
~ operadoaa is , '011 to fairly
llnilblfoc WII'd f'II'IIatar7 ..,.matoD ... ...
IOUI'CeI tbaI an COIIUDOIl ro cwo~ 01 opere
adoaI an aocber III8&W catinlJ. n. rwpI.I.
tor'J IUIor1 of ,..,.,ur, CMr ....... 1oaI..
i1I~....... if _ ttl ..,• ...., ..
ott- .....,. craa-,......". tIaIM if "", «til.
dJ, NqUiretl.,~ .....", bodI&. Hu-

ace:tSl chari- are joint and common; (2)
the list of information provider COlta that
mirht overlap with exehanre operating ex·
chanre coati ia lonr and c:rou..ublidization
opportunities are exteuive: (3) there are
subitantW UOIHubiidization' opportUni
ties in the Yellow Pares provision; (4)

more thaD half the COltl of & VSR service
bureau (ac1udiDr network usa" COItI) are
at leut potentially shiftable; (5) seventy
percent of eleetroDic mail coati are poten
tially shiftable; (6) forty-four to seventy
eirht percent of electronic: credit card
t:raDIaCtion MniceI are potentially shifta
ble; and (7) ....enty to DiDety percent of
alarm ..me. ca.tI are hilhly lUlCtptible
to milallocation.- What chaD... have oc
curncl from the litudon revealed by the
trial record bave been toward the ailtence
of more problema ill rqulatory oversirht
rather tbu f....

It iI iDtriDlicaDy difficult for. relatively
lmall poop of rep1aton to prevent crou
subiidiPdoD witbiD MVenl multi-bUlion
dollar enti1:itl, part:ieularlJ' if the entities
are u compla iDtIrDally aDd u tluetuat
iD, orpniPtioDaDy u the Rqional Com
puUeI. Not..,. ... acJl of theM com
puiea. u DOt.ecI, repnMDt • complicated
mix between replattd &Del QIlNIUJated at
filiatel &Dei opentiou, but the proclue:ta,
too. lend tbemaeJv. euj]y to s. a prac
tice. AI Dr. Huber obIerftd, U. •• rep1&
tory reqv.inmeDti that [1teIioul Compa
nita] buy equipmtDt compeCiti'el7 crumble
quicJdy wbeD die procIaA beiq pmchued

bel' ..., .. 3.53 (emph- lidded). Proleuor
HI",man, .. ...., ralDId bJ AT • T ill ita
UdpdoD MeL wIlD DOW IUPPOftI 'hcil.
ic T CIlIIIIndIcII ddI CODI:luIioa. but be i.I
able to do.'" bJ 1M ..... 01 the
penuaeat'1" tile AT. r UdpdoD.
AfftcImt 01 J.., A. H= zzneD, ........ ro Moo
tioa 01 hcIftc T.... Or-. for Walwr 01 the
1JM of • __ bmk:dou. SIIDiIIrtJ. the
opiaioa 01 Ina .. !IaaIIe dill vcdcaI inw
pouioa is pro c:IlI....d.. uDdIr 1M cirewD
SUDC8I .. (AIIIdmt 01 s....- .atched to U
S W.. ..,., .......... ",,"Tib 12, pp.
15-19) is boda wnIII aDd it c:aaaot CWC'COme
the COfttrvy coaduIioD NIdMd '" lila Coun
when the j""P"!It WM au..s (ud when the
Be11 Syam'. IIIOdoII to dJaiII WM denied),
thai is the law 01 1M e:tIL
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is technically complex and readily differen
tiated." Huber Report at 1'.13.

An additional problem arises from the
large disparity in size between the two
types of affiliates. A subsidy that may be
vital to the operations of a relatively small.
unreiUlated entity operating in the compet
itive marketplace. is likely to be impossible
to deteCt on the books of the larier. reru
lated (telephone) entity. Huber Report at
16.23. And of course it is to the books of
the regulated affiliate that rerulaton
would be loom,.-

2. Joiflt Co" 0rtlIr
AI diaeuaaed above, prev10ua reruJatol'1

procrama did not IUceeed in preventiD.
crou-subsidization in the BeD S,atem with
ita far leu complicated &DcI .. obIean

. structure. 'nlen iI oDly OM DeW FCC
replation of any sipificaace"to deal with
thia subjeet DOW.· the soaJledI.t Cod
order." It is said to be the PurpoM of tbia

.. Ameriteeb .... dIM COlt IIdfIiaI II held
ill cbedI: '" tbt "pIniIMDI poIkicaI ad am.
repJa&ory~ 10 bold nnI NlidatW
aDd small~ acheD. ,.... below COIL
CommeDts at 32 IL 24. n......., is IDIIII

such~ lui tbt Mr'''' froID tbt
swe repaiaIon ad cMMn 10
their visible ad ,.,..ful iD .,.,
area of the COUDIr7. it is tbt c:omp.
nia thai. by lepcy from tbt leU s,.m. baw
inberited cbe IatW'I poIidcIIl IIIf't.-c&

.. The poIIibiUIJ 01 CI'OII ..Hu·'ND is 01
~ coacena iD wtda
biP ..-reb ad op_ calli, ..

paull poIIibUitJ far QOIS .'to II ..
reMaI'Cb ad ...Iap... .r. a.p.t
at 17.14:~ 01 J__ a.p.t ..
The risk 01 COlt ""iIl__ ..........
I, ..... ill~ CIIIII'III"1WiadI
aad PBX~ dIIn ..
swWal com_ CIDIII _ 01
local ac:twnp .........
equipIDeDt me --. D, mw
of JUItice ...,. 179= 16.Z2.
Yet cbe FCC is DOl .., mppd Ia
f'eIUIatiDI cbe procw_ 01 .......... 0.
pMUDeDl 01 JUIdcI a.p.t • 114: HubIr ...
port at 14.13: _ DOIII .......

m. s..-...-. til c.. ", ~'lc" r_
,.... ..",. "."". Ncaa. ,fe., Acavida. CC
Docket No. 16-111. FCC 16-,...

.. Report No. DC-'723, MImeo No. 1246 (1)>
e:ember 23. 1916) (Nodce 01 PrapoIId I.u,IemM.
iq).

order to ensure that carriel"l enr-red in
both rerulated and UD1"eIUJated aetivitiea
will not improperly burden ratepayel"l or
pin an antic:ompetitive advantap by ...
siminr costa of unrerulated activities to
the replated aetivities. Whatever may ul
timately be effeetivenell of that order (I.'
i1l/NJ), it cannot, in any event, serve u a
substitute for the decree restrictions 11010

bec:auae it is not yet fiDalized or in foree
and is not scheduled to become effective
until some time next year. if then.

When the DeputmeDt filed ita Report in
favor of the remon! of 101M of the Nitric
tiona, bued in aipi&aDt put upon the
Joiflt COlt order, the FCC had DOt even
releued the tat of the order. and the
DepMtment'. coDCluioal with respect
tbento were reached on the buil of ID
FCC DtWI releue.- But tv. the reruJa
tioa that WII ultimately iIIucl iI far from
beiD. in tiDal form.-

.. .Ia its CUI"NIII coaIIpndaa, tbI JoiJu COlt
order would prowtdIdial UIIIII ........ Come
pay m.ad...FCC 4PO\O. 01 tbI ...
lJ required COlI aU acalhll me it IIIUII caD-
~ to coDducIlfJ'I CPS or .he ..me.
ill accanIaace wtdl tbI'Ca, 11 .........p."" ruJ-. ~",,...u.1fJZ
f1/",.~)"".111111 ....,... (Sa:
0ItIl) c..,..,. ...,J, 71 ,.c.c.2d 314 (c....
,..,. nFfMI Dei__ ). ".."... rw:o-ritlr·
....... F.C.c.2d SO(I.) (Ca'...... I1 ....
...... 0rrIIr). ,.",... "..". .. ,.,ruiII·
...... II F.C.c.2cl 512 (1911) (CMIp 11
"".,~ Ot*'). -tf~" ......
c.",.,. Mil CGIID.a:rri=zm. W& ." ""
~ 693 F.2d 191 (1).C.CIr.l9G), &WI.~
461 U.s. 931. 103 s.a. 2101. T'/ I N U 3U
(1913). cff'4 .. .-ttl ,.... ,............
FCC ~190 (re..... ..., 4. 19M).

The FCC. C..,.,. D NIa ad.. IbortlJ
Won cbe cMcne ... IN"'" AT. T
aad cbe 0penIiDa CompeIdIa widell tbeD
AT • T subliciiarill, 10 provide <:PI ad ..
baDced ..me. oaIy tbrouP ..lIIIdIartIa .....
,.. from tbGr~ ,...,It_ ....
The FCC latar .... naIII
IbauId appty 10 cbI e-npenl- ,.".,
I11III..C~",.AawUIWIC'"e-..,,,,.,,,.,~ ....'IM_".,...-
~ Com""""a'_ ,.".. ., ",. ..."""nn, Com,.,.., 9S ,.c.c:.M 1111 (Ita)
(.at: s.,.r.1iGft 0tWr). tI/fV ....... 1IIbttIU
W ra Co. v. FCC, 140 ,.2&1 • (7da CIr.I914).
cff'4 Oft~ CC Docb& No. ~115.
FCC ~252. 069 F...... 26,OM (19M) <.x.,.1i0ll R~). -tfl ......
Non" A","-;c.,. r.....:a " v.
FCC, m F2d 1212 (1dl CIr.191S).
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Aa pretently drafted. the ord.r would
require each of the RerioD&1 Companies to
adopt a COlt manual in accordance with
COlt aJloc:ation standarda.Z.I and there
would be rut.. for traDlaCtiona with affil
iatll said to be desiped to protect apinat
erou-sublidization.zu The Rerional Com
panies had until September 1. 1987 to rll.
th.ir proposed coat allocation manuala.
Th... DWluaJa will h.realter each be su~

jec:t to public comment and subaequently to
review by the FCC for fiD&l approval.
Bued on normal replatol'1 schedultl.
lOme subltutial period of time wiD .Japle
befON tbiJ procell fa compleWd, and imple
mentation of IUch maDuala U an approved
wiD ob'rioulJ tab SOIM additional time.
FIDa117. tbert fa the deJa, iDherat in peti
tioDi for NCODIiduadon, .. Po 574, i~
aDd the nv-preIIDt liblihood of reqUita
for judicial ....,.".

The problema with the loiflt COlt order
do DOt eDd with tbe timiIaI of ita iuuuce
ill tlDal form; tbIJ aIIo I'IIata to lubl1aDce.
AI ItatId &bon, ud u aperiace bu
amplJ Ibow1a, croII.ublidfzadon fa ..., to
achiIn bJ firma euppd ill both replatld
and~ inlaiD•• but dittJealt; to
__ UICl to NJDeCiJ. If repJatioDl an to

21.. n.. IIIIIIdar* 1ft .... upoIl • fuDJ dJI.
tribulld CM:IDI.-ho...,. wtdI4IIlph·pf· oa
cIIncI mt..__ of.......cawIIioIa 10
die ms1 _ poIefbIe

211. "nII - 11" dol ralls would .
an, ,..... daM.1I d_ bIrw_ die ...
.... Ccapn_ ....... ..em- be rec0rd
ed •• boob • __ prtoe _ IUCh priceCIa" I ........ .,.. • prtaI 11II. 1II'Uf. ID
dill. ce of .11II .......... .-. trUIo
fIIIId"-•••aul CoIDpuJ 10 i1IlIlOGI"IP
.....11_In to be r. ~I'" II diIIlqbao 01
""'a'* call • '* -at __ wIdJe .....
m '.... m. .
diII'.:uI C~ a, to be l"IlIlardell aI die
&owao oIm- twD fIpr& SIma. far wbIcb
lbn ... DO 111I .... price In 10 be
........ Ia Kear wtdI dill call I1IocItioa.......

21& AI OM ~.... carnab' poWa oua.
...of till of tbI PCC'I"'IO die
1IdIIoM of cIoII8n Ia - IDlIllmlltmenl ..
• -- of poUc, raIbIr tbaa pun 1CCOWldq,
... .,.... '" &be ....... eompw.'
GWD IIIIIban _If.. caDDOC .-w U ID efftc·
dw cIIIdL W..... UIUoD Til ....... Compuay
0-..11 II J.

have any hope of sucees•• they must facili
tate such detection to the maximum extent
pollibl.. Th. Joi"t COlt order is not likely
to accomplilh tbiI objectiv.. To the con
trarY. it eompUeatea the proceaa of detec
tion by allowinr each Rerional Company
(1) to adopt a manual different from the
othen; (2) to choose ita own COlt allocation
procedunt. (3) to select ita own aecount·
anta to review and certify the manual.m
and (4) to UM ita own reportinr ~teroriel

and termiDololJ.1U In ahort. there will be
no common d.nomiDator. Additionally, the
ru1tI will applJ oDJy to intentate services,
while much of the RerioD&1 Company busi
n... miDG aDd interrelated thourh it is. is
teelmica11y iDtrutate ill nature.Zit

The ColDlllillion bad ita own rood rea
IOU for adoptiDl thiI particular aystem.ZtI

and the choice of NpJatol7 meua is obvi
oulf & matter for cMciIion b, that body.
DOt tbiI Court. But the falu WON the
Court iI wMtber cbaD,.. baft oeeurred
liDee 1984 to reDder olIN_ the lin. of
bum... Nlt:riet:io1Ia of the decree. To
pall OD that ..... tbe Coa.rt mutt neces
sarily CODIider the efftCltq of the reruJa
tioDi that baft bee lua-tId u one such
sipi1itat cbaDp. It ia ditftealt to escape

211. AD m- cIUf.....1Dd pMIIlda1 iftconsist--=- ... .., bape of~ me kind of
"1wnc:h'lW'k"~ wtdcb. it .. arp&ed
by IOIDI <.."~ Commnu at "'11:
HYNIX C·"a._ .... US W_ Comments
at~m wdI .... lDdcampedlhe aclioaa ...
i•• --.

214. .s:. U.s. SpriDI ('Munenta at 30. Accurate
.11I". tllunIIIr COIIIPI.... '" me fact that_('.om., to requiN rtpOftiq at

rtIIIlwl7 pndIe cbII It~
1M III~ ..... to ,...'''' 1CCClI_ of -lacideG·
rill' apeD_ far up 10 OM pIftlIDI ol. "on.
U CoaIpMt'I"" <w .".,.uutely
Sl00 .... ,..,..); 1& nquind the
COIDPIII- to ... dIIIr ,.... far oaJJ one
ytar. fCC Jola Am""'. 0rdIr at n 112•
lIS. 11. 1'"

211. AI dill Ca 'a" dOG ..... (JaiiIIt Con Dei-
.... FCC 16-564 _ t 120 Do m

w. 61 PlopoII .. pI"eICribe a manual
bwauII we thII melDbl 01 ftOllrfl\l-
1.. ICdvttMI ad 1M orpaiIatioDal SU"Uc·
nan wauW .., widIJJ from carNr to cam
er. IDd dill .... IDUUII would nOt ade
q\IaIelJ IMOIDpaI III poIII'* varWions.
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the conclusion that. even if the Joint Ca.t
order were actually in effect now-which
of course it is not-it could not be reprded
aa a more effective regulatory instrument
with respect to crosi-subaidization than ex
isted when the decree restrictions were
adopted.ZtI

A fmal cloud is cut upon the Joint Ca.t
order by the fact that at least four of the
Relional Companies-which incidentally
rely in this Court on the existence of that
ord.r to support th.ir motions for removal
of on. or more of the decree restriet:iODl
have petitioned the FCC for reconsideration
of the order.In CC Docket No.•111, 82
Rad.Rer. (P a F) 168 (1987).

3. &l/-H.lp
In the ablence of .ffeetiYe rep1ation

now, and with like p~peetI for the future,
there • the sur,.tion that self-help it the
answer. The Department of JutXe •
liev. that the liDe of buineu I'IItrietiona
are not necellary even if repIatiOa iI •
sent or not partieaJarly etftetive bec:aue,
at leat with reapeet to equipmeDt mua
facture, ma.t of the lftdiDl eompetiton
could respond in k:iDd bJ eroIHublidiziDl
on their OWLat

That arrumeDt 18 not 0D1J in stark and
fundamental oppoaition to the Deputo
ment's ~itioIl for the ta-r-r period
when the AT • T eue ... peDdiD, in the
courta prior to the ent17 of JadImat; it
also 10eeI sirht of the faDct:ioD of the ud
trut la...

There is not the llirht.t~ to co..
elude that Conrna be... that utitralt
violations ahoUl be NIDIdiId, aat bJl'IIOrt
to. law, but bJ Nt:aIiator1 Nlf-belp ...
sm.. lIon~, tbIn II DO 1ft.

211. W...,. U1daD Ts'...... Ccnpe!IJ. widell
coaduaad • ..., 01 till JlCC'I "'10... 10
I"eI'Iiate the ...... eo ' pe..'" ICCIIII r-.
fOUDd thai '"till FCC II DO ....... II ..J~
yan lIDo wbID the tint IPIdaI ICCIIII W1ffI
were flied. to .......wbIIbIr the ......
Compuies proplrlJ aJJocete COllI to 1pIdal»
cal rue eatIIDri&. eo-........ II 5-6.

211. Tbe peddoaen iDdude~ U S
w...~ BelL aDd leU A&laadc. A/:.
cordiDc to the CoaIwDer Feclendoa of AJMr·
ic:a. ICb&I1ly U of the leWD IePoaaI Compa.
nieI haw flied for NCallli1Sendoa. ..tJDc •
mctbodo.. thai would man easily pamit •

denee that the laws, the courta, and the
relUlators W'N intended by the Conrresl
that enaeted the Sherman Act, aad by suc
cessive Conrreues and Pretid.ntl that en
dorsed that statute u fundamental to
American economic life, to be silent spec:ca·
tors at erou-,ubsidization battles between
lure corporations, some of them-like the
Relional Companies he~already· under
Sh.rman Ae:t judpl.nt. The conlfUlional
purpose throulhout hu been to see anti·
trut violations remedied in the cour'tl un·
d.r the rule of law, not throulh ordeal by
combat or by sunival of the fittest, or
perhape the leut serupWou.l1•

C. Intm:oftfWt:tiOfI

Jut like the rep)ations iDvohiDr crou
lublidization, thole whieh, it • claimed,
wiD prevent dilcrimiDation ill the iDltalJa·
aon or maiDteDaDCe of iDteNschup trana
million liDeI aDd tile iDtercoImection of
IiDeI or eqaipmeDt, titber pndate the de
cree or an not iD ftDaI form. TIlu theM
repJations, too, fail entirelJ to provide ...
S1U'&DC8 apiut ncb dllerimination.

1. Pan"
'nIe scene ia appropriatt1)' Nt by the

Department of Ju.'. 1982 defeDM of
the dec:ne, u foUowa:

PartieularIJ iD a~ dyumic
indutry IUch U wlemmmUDications,
there iI HttI. pouibi1itJ that npJation •
capabl. of deteetiDc or pn,..tiq the
very subt1t forma of dllerimination that
would be available to the BOC:'A. Thu,
even wen it pouible to~ ill de
tail the appropriate technical puameten
of intercoDDeCtion 1UIdIr curnnt~

sbifItaI 01 colllpllidw COllI 10 till~
R.eplJ ComIlMDIl M 5-6.

21& Depanmeat 01 J-al.lpaft • 205 ... ~.
119.

21.. The sua-tOD lUI the law IbauId Nw
with puaivtcy the __ 0I1DGIIiII cancted from
ra..yen punuaDt to~ public udI
ity rquJation u subIicIleI for die uUIldel' UIlo

related competitiw ........ would haw ....
tied not only TheocIon halrd aDd 11aunDaD
Arnold but abo Adam 5aIkb aad MlItoD Fried
man.
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logical conditions. rerulators would have
to have sufficient foresight to determine
in advance the discriminatory potential
inherent in tomorrow's technology ...
Even if it were possible. moreover, effec
tively to monitor the technical aspects of
interconnection in an evolving teChnologi
cal environment, there would remain still
more subtle means of diserimiDation in
operational activities. such &I the timely
provision. maintenance. testing and res
toration of facilities. In short, the BOC••
if pennitted to enPie in competitive ac
tivities. would have subltantial ability to
fruatrate rerulatory attemptl to prevent
diacriminatory conduct.

RespoDlt to Public Commentl at 58.
The Department of Justice now uaertI

that the FCC relU1atiou that provide the
requirementl for the CODJleetioD of termiDal
equipment to the local network, the so
called Part 68,. limit the rilk of iDtercon
neetion diacrimination. s., ..,., Depart
ment of Justice Report at 187-88 n. 379.
163-64.

Reliance by the Deputment on Part 68 ia
truly ironic: theM .replationa wen
adopted iD 19'75, 19'71, aDd 1m; they had
become tuBy operationalloDc befon div..
titan; aDd, moet notablf, tbe1 wen the
subject of much teItimoDy and upment
adduced by the Department duriD. the trial
of thia cue, aD of it dIIiped to demon
strate that they wen iDtffeetift. In 1982.

.. .7 c.F.L t 61 (1-).

DL n. o.,.nmaa 01 JUIIice ot.. ... with
Wff UDdInweaIat tbIla - •....."aadona pre
__ till (....J, but die FCC iDililUJ had
difftcu11J afarc1III tbeID ..... AT II T.· ..
parl • 166 Do 323.

m. EYeD if me. NI""..... Ud now. IOIMo
how. become man tffec:tiw. it would DOl ad-
VUClI die arpIIMIltI of III propoDlllti '" very
mucb. Part 61'" DOC ."., to...., ..w..
iDcludlaa aaaIoI privare u.. (to wbidl approa
iIDarelJ~ pe'ClIDt 01 aU bJIIHplld
~ modema an COIIMCtM). 11ft' dllital
MrYic:e, UMI MW dataoov...·voicl ..w:.. and it
a1Io fai1I to prIICribe the IIaDdardI neceuary to
euun tbIla CPI wW tffecd¥ll1 ..... ill COD
ju.aaioD with the 1I'M'n" .... ..me. to which
it is colUMCted.

the Deparanent noted that "the very bUls
for divestiture is that the antic:ompetitive
problems inherent in the joint provision of
regulated monopoly and competitive servic.
es are othlf"flliu i7&l0Iubl.... Response of
the United States to Public: Comments
(May 20. 1982). Even if the technical as
peets of interconnection were susceptible to
rerutatory monitoring, "there would re
main still more subtle means of discrimina
tion in operational activities such as timely
provision maintenance. testing. and restora
tion of facilitiel." /d. The trial evidence
did, iD fact, demonstrate the FCC's lack of
succ:eu iD the enforcement of these rerula
tions,ZfI and neither the Deparanent nor
any Reaional Company hal pointed to any
developmentl indieatin. that thlle eniorc.
ment problema could be or have now been
overcome.1II

2. R".14tiou Not Y.t Adopud

The propountl of a removal of the reo
strietiou contend with somewhat more
confidence that the FCC'. Compv,t...- /11
dec:ilion III would impede the Regional
Compam.' ability to ctileriminate with re
speet to mttreonDeetion. That dec:ilion per
rnita the Re,ional Compuies to provide
enhanced servicea, i. .., raeraUy speakinr,
information Hnic8" without the struc
tural sepuation that wu requind by the
earlier Com""..11 deeiaion. provided that
thON entities comply with Dewly developed
Comparably Effteiat IntercoDDeetion
(CEl) III and Open Network Arehiteeture

m. Am"""'" of .ktiM 64. '102 of ,,,. COIfIe
mWioll, RIIlG..~ (1)>fl Co""",,·
., I"'fllU1J. CC Docbl No. '~229. '.COCO 16-%52
(rei..... June 16. 19M)(~ ID).

2M. NodUac comparable to the a..... 10
NlemaidDI .... .. uadIrtabD rtpI"Cliq
equiplDlllt procurIIDII& Dr. Hubii' UMI the
o.,.nmaa 01 JUIdce ICIlDI'CIbIII1 ... thai
"the dlIcntIoa IffanW .....1NDt in pur.
c:huiq daciIioaI '" ,........., is quite broad."
Huber Report It 14.13. 1...17.

2ZS. CEI requir-. die RIIloaaI Compani. to of·
fer to enhaDc:lld -w:e pro\'iden, with some
ellc:epliona. the .... iJl~on features
on an W\bundIed buia aDd It the same price. u
an en~ '" me. COIIIJIIIftleI for their own
equivalent .-vi... 0IJrqIw.1D, 104 F.C.C.%d
at 1039-43. 1046-53.
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(ONA) Z2I requirements. These req~

menta are claimed to have been desirned to
ensure equal acees. to network facilities,D'f

and both the Department of Justice and the
Regional Companies contend that a Resion
al Company's ability to dilcriminatt will be
limited by the "open arehitte:ture"
switches. See. e.g., Department of Justice
Report at 177 n. 352-

Just u is true of the Joi7lt COlt order,
reliance on the requirements of ONA aDd
eEl is at a minimum premature. At thiI
juncture, ONA is only a "developm, COD

cept." aDd "full implemeDtation of ONA is
several years away." - The ONA piau of
the Rel'ional Compame. aN DOt eYeD

sc:heduled to be filed utD Febl'\W'J 1,
1988.- and the FCC will then receiv. pub
lic comment on theM plaDl. After ltucl)'
inr the commenta and adjuItiDl the reruJa
Con in aceordaDce with tbiI new iDtOf'lllao
tiOD, the Comm.ialion will tbeD pnlumably
take further action of aD U Jet~
nature.-

2M. ONA wwIcl tbeondca1Iy UDho'ncOe the COlD

PODell. of adM.... .".. aDd ,.nUt the
purcbue of ada compoDIIII til ...
e1emal,· UDder tariff oa Ul ..... III:I:1IIII/' ...
Ct1I'f'II'IIl' IlL lCM F.C.c.2d • 1019-20. IOU

m. COIPfI1'IM' 111 114. 97: D, _ of J..
tic:e lleport at 19-. ~,IMo.,.n.
meat of JUIdce beIl..- _II.. the prll.,Ul
of sc:ruUay bJ dIiI Coun dill ........
fact« UlIDCld.... the Compte. tiD
sua- ONA to the PCC 1D dIiI ftra..... 0.
panmaa of JUlike ItIpaft • 140 Do 21L

2& D.,JJ1IDIIIl of J.... I.tport • 142 aDd Do
212.

.. c.,.... 1111114; DIpIrtmIa& of JuD:iI
lleport at 141.

231. Aa Coa EIIIia.._ ,. .. ,.... hi
complailJ, I8ck of ..." die JIbU.
baod cbM ONA will " tiD • pIrtod of
aiallDd enw (If .. funbIr rIII_> oace
impIelD..." the D nUaac:e _ ONA
U aD effec:dw pi"*"IPI ......
apiDI& Ulticocll,.uthe bebmor' is pnma&un
aDd specu1a1iw.· JoiIII IJarwDan ('.omment.a
at 12; ....Commeorna of GTE Corpon&ioa at
12.

211. SoudIwearD BelL widell CODW_ 1D tbiI
Coun tba& the ONA tilted.. lUId IlOl
vque (appenady bec:a zep"wulIIMI from

Th... rules have already experienced ex
tended aDd bitter eoutro••ny, aDd submis
sion of the ONA plaaa by th. Rerional
Companiea ia likely to IDpIlder further
delay and dilpute. Indeed, jut u it tlUe
of the Joi7lt COlt rul.., ONA. too, it under
chalt.nre before the FCC by the very enti
ties that rely in thiI Court on ita require
menta u malciDl UDneeesaary the decree
restrietioDi in thia cue.1II

Th. Department of Juatice itHlf con
cedes that it iI "unclear just what the
impact of ONA on th. potential for diacrim
inaDon will be ud how tboM etfecta will
vttr1 from m&J'bt to market." Report at
1," IL 352. In fact, the Department a1Jo
aclalowledres tbat Itroapr controla were
in effect before till decree, &Dei that theM
controla wen iDetfec:tiv.. Report at 164 n.
323.

In short. ... ONA bu aeitber been
tully cWiDecI DOl' adopCId or tilted ill the
real world,- it iI -,.... to enJaate ita
.fftcdT.... iD paw,." ctilcrimiution
in intercoDDecdoD· or, oImoulJ, to rely

that compulJ beW mMinp oa ONA wttb iDfor·
m.atioa pto\'iden ... "'.dv • aldooaJ fonuu
oa ONA (1t...,I1_ • 44»..... fUId • pedtioa
tw rec:oa........ wtdl die FCC cha"e""", its
audIaritJ to iaIpoII ONA II. Peci-
doD for C1ariIIcaetoD aDd 1JIDitad dera-
tiaa, CC DocIra No. u-m, L It 4-11
(fUed .\qua 4, 1_). Chen.r to ONA. haw
a1Io beea ftW bJ .. AtIemtc, 8IDSautb. aDd
USW...

The CaIIfonda PUC pIItdoMd for
l'tlCODIidIntia _ till pouud dIM tbI
c."""., 111 4ecI1ioa liDpJ...-tJ jliWUiPU &be
..... autboritJ. eoa-.... FedallioD of
America Coma-- • 16. ". FCC .....-.sts
that m- pedtiaaIt • well • ocbIn, !law ...
moo.- bJ ill ..,a. 01 ...... iddrliilUll
tboII peadoal 1M ... It hi ".-l1li 01
Mards 26. 1917. ". FCC .. DDt ...
ewr, bow m- 01'
raoIwd. .... om, _ dIctII.. will
be releaIed "\a die WJr1 _ fuIun.. . .• FCC
R.apoaIe 1& 31 ..... 79.

m. The DIpIrtmIa& of JuD:iI cao:cdN tbac
"(ilt is DOt dIM' _ the FCC pII • I &be
IUIbortcy to ....... die [atpoaaI CoaIpIaielJ
to make ateDIhe aM........ DIftoiGIk ....
cbinps" (1t.1IlII" II ''')--does... wWcb iIII1
weU be "e': '7 if OIQ II tiD work at all.

211. Eva ... D" m'.... ,.,.... caa
patly affect tbI YIabllItJ of COIIIpclid'N provid.
ers. S. U 5 W.. a.p.M, Tab 1•• p. s.



$

u.s. Y. WESTERN ELEC. CO.• INC.
a.. ••" ' ...... S2I (It.D.Co tt17t

577
OD it u enturinr, in the words of section
VIII(C) of the decree, that there is no sub
stantial pouibility that the Relional Com
panies could use their monopoly power to
impede competition.ZIt

3. DNA Sufi,." From
Significant D~/ectl

Additionally, here apin, even if these
rerulatioDa were fully in force anci effect,
they would not be likely to have a decilive
impact. for several defeeta in such .taD
ciardi u have been announced are already
apparent.

First, u seven! interorenon - DOte.
ONA will apply only to diIital ,witch.
switch.. that eerYe only o-.fovtb ot aU
aceeu liD. available. Second. ONA will
Dot uaun equalaccna or equal coR .me:.
it will Dot requin the Rqioaal Compuiel
to provide COlocatioD of competitQn' aD

hanced ..me. withiD the Resioaal C0m
panies' centnl otticel.- nuz.d. the It.
pnal Compuill wiD haft DO iDcntWe to
provide equal aceeu for mal nhanc:ed .....
vice provident for with NIpect to theM
potential competiton. tbe Rqional Campa-

2M. Tbe~ 0pInd0aa araup. (COGa).
which~ c:oordiDaIa, aad ICbIduIe onMn
for CPI~.In ... claimed to
reduce tile pclIIibWtJ of cIIIcrtmia8doa. ,.,acu.
IartJ 'Nida I'IIplICI to ....1Jertoe\ npIdr lad
ma'menera ol CPI. D.pliJ'llDelll of IUICice
Report • 1M. COGe In -. bowewr, tile
ac1uIiw ..... '" widell en place
tbeir ordIn. F... ,h. a CoInpeo
n"l 0W1I CPI DOl to"" ita
orden dIrouI:b tbia Di- 80C SIructur·
a1 I.eliIf 0rdIr 1& ft a-a. n. COGI were
deftlaped priIIIIrtlJ far ~ '" PBX
lad .,~ ".'an aDd ranlJ beeIl
UIIIII far ~ '"..ClIIIIIIIIUIIic
equip veadDn. It II DOl dIIr .........
....... Co 0"" IIIIDIIfachD'to CPI 'WOUld
..... ...- arcIIn r.~ of ita
0WIl c:PI tInuIb .. COOl. FunbInDon. tile
COOl In DOl nquinII .. baadIe "'DMMncc
SOC SCrucQnI ..., 0rdIr • ft a-a.

.. &,.. Comp PI N Com_.. 31: MCI ........ ,..
2M. e-n..... af e--... FedIntioft of

AIMrica II 15: U S SprloI ... IDCMA at
5).,..

m. W1dJI die ........ Com,.D" ONA plans
lDUII allow aD~ to obelia "unbun·
dW and ...... ace.- to .,.. .... f\mc..
noaa,· .. Depuuaeat of lU11ic:e Report .. 141,

nies will not be disiDtertlted parties if the
reaaietion is utt.d. Fourth. ONA. aa it
stands now, will not addreu problema that
will &rile with new teehDiea1 developmenta.
but it applies only to conditioD.l that pertain
to current teehnolorr and thOle that are
paly anticipated now.ZIt Fifth. the onJy
Rerional Company to have filed ita eEl
plan as of )lay 1987-BeU Atlantie-hu
submitted what may be a flawed product,
for it eliminates outaide plaDt and transport
COla for ita on service. while charrinr
standard tariff. for competitors' acces•.
Reply of CoUWIler Federation of America
at 1.-

4. 0t1wr' StA....,..

The Recioaal COmpanies aDd thOle who
support their NqUlta aIIo place some
faith in nat:iollal aDd international stan

ciardi for intereolllMtetioD.- But not only
it it DOt at aD dar that acrou-the-board.
Wlilorm .donaI .taDdardI tftIl exist,
but what .taDdardI then an haft in part
been .tablilbed b1 priftte orpDizatiODa.
some of them. dominated by the Rerional
Compuill tbemMlY...1A Furthennore,

the RIIioUl Compem. relaiD coonl over cbe
d.. of UDNodU"" tile~ of new
bMic .me. ,.... aad die prtce for accesI
to tbeII!uDc::doaI. 11.IIaw~ • comped.
cor'l produa ...... will nquire QOft1 &Del
speci ~ NqUinmaII. tile Rational
Com will !law a fUI1bIr oppammily to
~ ill die farm of acaa

2SI. AI fw .. ell ,......••·D'.. _ pnMde
Vflr'1 UuJe INcAiIiJo:IM ~ be-
cauM tMn In We lJderpretao
tiona of em. MCI CD'" 1"'. 55 Do 161. aDd
.... a CDIIIIJiUJ QOl provideem tIDIiI It to henced _.
vice. Unitld Tml [= I ,,,,"""""uCommeDtllt
21-22. n. ca' IB"... nquin that a
Repoaal e......, pIV¥ide • ,.niCU.
lar nheqd _ • UDIIpeI'IIIid buia
fU'll .. FCC IfIPI'CMl of a plaia provicIiq
eEl f. odMr .be.... .w:e proWNn.
Co""",.,1D 119Q, 104 F.c.c 2d II 1~55.

%39. s.. ..... D.,II..... ollU11ice R.tpon at
164.

241. C.... D.p of J-x. Re,on at
196 willi 1DCMA Com 42 Do 101.

Ul. For a....,... die T-I Committee. admini...
tet'ed by die bcItup CarNn SCaadard. Orp
nlz.ttion. it'" to be cIomtneted by the Relion.
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the emanr standards are strictly volun
tary and could be ipored by the Rerional
Compania if they wished: JU to deploy a
new service, a Rerion&! Company need only
file a tariff.

International standards, developed in the
Consultative Committee on International
Telephone and Telegraph. have already
proved not to be effective coaatl'aiDta. for
althourh they have been in place for sever
al years. the United States rovemment and
American corporations have ,enerally ir
nored them.141

D. N.t'tI1t:wk Daigft /1I/of'fIuJtiMI
FCC rqulatioaa require the ReIioD&l

Compania to dilcloee. reuonably in ad
vance of implementation, information ,...
prdin, the introduction of new network
services or chaD... iD aiatiq network
services u wen u additional marketm,
informatioD, wbeD such informatioD iI p~
vided to their sepuate .uhlidiv)'.1M 11Ua
reruIation, too. wu iD aiataDee aDd p
erniq at the time of div.titan, aDd it did
DOt prevent BeD S,.tem uticompetitive
conduet bued on the timiq of dilcloa....
S. AT cI 1, 524 F.sUJ'P. at 131'1-78.

'

Moreover, the FCC bu aetaaJ1J wak
ened the diIc10awe requinmat aiDcI tbat
time.. S. SOC StnctanI IeJiIf 0IdIr
at 1150-61. Aa a naIt of dIM ordIr, tbe
diIcloaure oblipdoD iI tI'ig__ ODIJ wbID
the ReIional Compa1 .... a cJrflioll to
"make" or ''buT' a prodaet tbat nu. OIl
the n.... or chaD.. Dlt'Wan c:banct8iItX.

a1 Compe"i_ n. Caan .. C:UA f I .. daI
IeqIbJ $Ida" 'Ik .mdMtt bJ
N'YNEX f " dial Ow..... it ..
cconlM ... bo _ 1M Ow· ....,........,,.. ..
Adaadc'1 dabD -.. DOW bJ
the T-l Cn, ,,., laSuppoft fII
Modoa III 12. .... If' lB•• be lacoueca.

3G. H.... a.,ort III 16.1' to Cell,l
aiel bave ipanda~ wbID II
1Ui~ their purpoee. u ft'Wm:M. far~
by PIlCi8c T.... ProjIcI VIcIorta. wIddt •
vol~ • IIO"-"tnclerd~ fII .. iDfIIII d
.me. dIIltal DltWork ad widell rwquind AT
• T to ndsdp • c.rWII r". of l1a swttcW
dilital Iel"YtclI to PicMde far elldlcli.. aca&
Slmi1my. ~.voice equ1paMD& deet.....
far c:on....... to 8eUIoIIIII~... iD ...
wUI DOt .work wtdt NYNIX .w:. iD Hftr
York. IDCMA ConuDeDIa II 4~

In addition, even when the trir,er point for
disclosure is ruched, information is made
available only to thOM manufacturers who
enter into nondilclOlUft arreementa with
the Rerional Companies.

Consequently, a Rerional Company is
now able to use network information to
desip ita new equipment or CPE device as
soon u the information is fmalized by the
network plamlers, while other manufae:tur
ers mUit be furDilhed the information nee
essary to .nPle iD .imiJar dnip activities
only wben the Rerional Company is ae:tual
Iy rudy to fabricate ita new product.
MaR of the time tbi8 will be 10 late. riven
time needed for the delip pbue. that inde
pendent maDufaetuNn will be unable to
compete. 'nle FCC itlelf bu pnvioUily
recopized that diIcloeun at thiI period

woulcl IOmet:imel be '.. late." s.. Oil
eloaun Order. 98 P.C.C.2&! at 1224.

Additiona1lJ, the repJatiou do DOt ~
quire diIeloIun of i1aformadoll DeeIII&I'7
tor the delip of equipment that wiD meet
the speeiticatiou of the Recional Compa
DieI' achanp Dttworb; tbIJ 0Dl)' nquin
the diIcJoIun of DltWan cbaDpI that af
fect ''iDterearrier iDtecoIIDeetioD or the
mlnner iD which eutomer pnmiIeI eq~
ment iI attachecl to the iD-.tate net
work," .7 C.P.R. I ""701(d)(2). That~
iD, 10, the data COIIUDaDicatioDI market
will be _PeeiaJlJ .Ulelpdble to diIcrimiDa
doD.

M4. 47 C.FA • 64.702(d)(2): c.,.5IIC' ..
........ EIpdprfvIu ,.".,..,." .u.oa.....
93 F.CoCo 2d 1226 (l9l3)(DIrIdr.... 0rwMr). ID
MIcIldoa. tbe FCC am.n tbaa an
DOt IUbjecI to 1.,Indoa • cUrk-
IUCb iDfonDadoD fun"" .. __ 01 lIDo
pIemawIlioD. 0.'....11... "..... Or'
tW. .. F.CoC. 24 • a: .... 41 c.P.r
• 61.11O(b) (1915).

.. The wakeni", c:Iw... fII daI cfhrIo-..
requiremenl have b-. ...... pndom'MIlUJ
far the bPoaa1 OMDpI!DW' IDIrUdDI 01 en.
maIlerS addreued lD CC DocbI No. ~'79. S.
FuntiUtilt, of C."".,.. "., ... ........, 6t7
t_s.Jl~~_.~·

., r.I6pIlOlW C CC DackII No. ~
79. FCC ~529 (nl 1..., 12. 19t7)
(K'C S'"~tI.,,&l1WII cw.).
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Data communications equipment requires
careful attention to and coordination with
all the parameters of the tranamislion facil
ities with which it is to be used, because
such equipment is operable only if the
equipment at the customer's premiael mir
rors that at the exchanre carrier's servinr
offices-the standard for one dictates the
standard for the other. Thus, any dispari
ty in acCesl to information about the char
acteristics of emanr, ehanred, or new
transmiuion semen can result in substan
tial differences in equipment desip. char
acteristics, and coati. Since the FCC rep
Iadonl do not require the ctiIeloIun of
network requirementl, their effect iI Ubi,
to be to lea.,e independent manufac:turen
hope....ly behiDd.

The FCC hu alIc .:uued repladons that
are claimed to prevent a Repnal Compu,
from obtaiDiDr an wail' bead start over
CPE rivaIL nt.. repJatioDl would ill
theofJ prevent a IeIional Compu, from
usmc ita local DebaDp statal to utiUse
CUltomer proprietarr iDformation unaniJ.
able to rivaJa in a dependent competitive
market. 47 C.P.lL t 84.702(dX8) (1988);
BOC Structural Relief Order at 170. S.
Department of JusticI Report at l~
RespoDle at 118. Bow...... that repJao
tion. too. contama at leut OM .,., Iarp
loophole.

nte repJatioll addNueI onlJ the UN of
CUItomei' propIiItIrJ network iDformatioD
for CPE marbtiq; it iI DOt eoDCIIDed
with CPE lD&1luflctariq ..... thoqb maD

ufaeturiDI iDformatioD couJd aDd DO doubt
would aJIo be aMd to piD IdnDtap in
that marUt. It. paertJlJ \1DCIentood
that it iI biPIJ importaDt for uJOne at
tempt:iDc to dIc:idI what DeW prodaeta to

2& 1'11I FCC fill ,..... ......
CompenJ en ,. to -=- to the
CPN1 01 oa1J tboII IIhIIdIbIe ."'ow CUIIO....
en dial .....",Wed tbe CoaIpaaies
witb writta aatboe iIMioD ,. IUdI
iDfanudoa will be ...uaw. to ,a IDllIUIII era¥fa"" oa1J if tbe ,,_.. __ 1tIlr'IMIi".
KIioIa to ,.... tbaD to .... ---. ICC
Stnac:tunl laW Order at f 70. I .. lboucb
101Men __ tDaJ be Il.IftIc:ien117 ..., to ...com"',,, bidI froID boIb ....... Company
............... 0MDpuIy CPI! veDdon. the
pbeDolDeDOll 01 iMrtia .... tbe iJIbInal Umira
tiODi 011 the dIueminadon of iDformatlon will

d.velop to have access to infonnation r.
prdiDr c:ustomers' network confirura.
tions, tratfie patterDa, and current equi~

ment capabilities. The Department of JUl.

tice, for on., reeopizes this defect but
overcom.. it by ·'p....1UIUDr" that the FCC
"would impoae cUitomer information rules
that would pre.,ent a BOC from diacrimina·
tinr. ..... Report at 187-88' n. 379. This
speeuJatioD is an insufficient foundation
upon which to baM the removal of a re
striction that effectively and'P"Hfltl1l re
ducel the pouibilitiel of dilerimination.z"

\

In sum. the NtUJations relied upon by
the Retional Companift and the Depart.
mat of Jutice to curb dilerimination by
the Repnal Compania apinat their puta
tive competiton iD the marketl they seek
to enter an entirely inadequate: they ei
ther predate the decne and were found at
the trial to be iDefflCCiTr. they are not
sufflcieDtIJ COIDpreheDaift; tbq contain
1arp loopbolll; or they an a lonr way
from beiD. promalpttd. let alone beiDr
implemented.

VB

~ C'MJIpca", Acanna and
Pllblic Polit:W

ID Idctitiora to the fIcton diIeuIed in thi
preceemC HetioIII of tbiI 0piDi0n upon
wbidl the Coarr. cIIeiIiaD~ the mo
tioaa for NIDOftI of the care awtrictiou ia
baaed, then an ...... ocMr considera
tions much IDOOtICl by the pu1:ieI and inter
venon. SiDeI theM coaaiderationa an U"

peel at 101M leqth by~ and inter
"enon, aDd .. the Coart a1Io refen to
them at t:imeI, tM1 an cIiIeuIecI herein.
albeit DOt at ,nat leqtb or dItai1. How-

prob1b!7 c:r-. _ 1iaaItI IMqu1lty be-
twea CPI vadan "")I widl .....ona1
Compuay IDll thole cbIl .. DOL I:DCMA CO..
mema 1& 39: ~, Dlp~ of lU1dce ""ftIe
1& 114: FCC Ct- _ II 1L Aa Dr. Huba'
concedII. tbe~ 01 .. ,.wauons
wiD ia ...... wdl be ...·It to ucenaiD.
Huber~ II 16.22. AIJtJoM CIIMA Com
menll 1& 11-27: c...... FecIIndoD of Amer·
ica Com 1& S-1tc ICA ('Namenll at 5-6;
Met Com 1& """'2: NASUCA Commenll
at 1-24; T Com...... at 21-29: USTSA
Commenll 1& WuhfnllOD PSC Com·
menll at 23-24.
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ever. it should be noted that, with the ex
ception of the topics dilcuaaed in Parta
VIII and IX, inft'a. these coaaideratioaa do
not have an aetuaJ impact on the Co~s
decisions.
A. CU1"'ITJ'&t Anticompetitiw Acti11it.

The Relional Compam. aN of coUlM
limited in the breadth and scope of the
anticompetitive ac:tiviti.. in which they aN
able to en,.,. iDumueh u the molt .ff..
tiTe vehiel.. for such ae:tiviti. aN beyond
their reaeh due to the ematenee ot the core
restrie:tioaa of the deene. What _ Itar
tliDr, however, _liven the relative paucity
of the field available for such 1CtI, iD how
maDy wa1l theM compaaiee appeu'lft
neverthel.. to bav. maDAltcl to diIcrimi
nate and to CI'OIHubiidile.

1. Indi11idV4l Compo".
Dr. Huber obMrY. in biI report that the

Rqioaal Companill- are coDtiDuiDr to
UN their IDOIlOPOlJ power .~ diICihum·te
&mODI UHI'I in the pnc. tMJ charp for
faDc:tioD&l1y idlDtical .witebed 1iDa" H.
her Report at 2.9, 2.1~2.19, 10 U to im
pede competitioD iD the intrutate toU mar
keta. For eump", the compmill "ha"
fenerally priced private liDeI 10 that (1)
thOle termiDatiDc at AT A T f:IciJiti.- ca.t
the mOlt, (2) Wldl April 1981 prifttt JiDtI
t'.erIIUDatiDr at otbIr CIU'riIn' fIci1ItiII
.... somewhat chelper, IIId (I) ....
miDatiq at LIe f:IciJiti.- or at priftt.I
nodel l'ft'.jMd the ch.pmn (toaaaot.
omitted). IWport at 8M; _ tWo a.pan
at 3.48 and De 158. Sinri1arlJ, the D.part-

241. In view of tIM _ .dall of tlMlDGdoaI oa
otMr II'QUDlII. lila I F ry far tIM Coun
to r-=Ia dl6llliN ClINIC TO
~ ..... Cam,.., ICIIWIa ........
aauda cb p nMial1VldlMe1UfPCllta tIM ....
eIIUib' ....., laec:doW conch'" dlta' II.....

2& AccordIJII to die Npaft. dlllia ....... 01
otbIr LEC&. .

.. Tbe D.puuaac a-. ill .,.n.
ace witb ........ to AT • T
c:oaqNim abou& U S w an FII Ill, cIIIcrtmi-
aMGI'J~~ lD eoaDeCIioo witb ...
• 10 die o..al s.w. ....ni""'ldoao
when ....., • ,.. alter die flIIaI 01 die lIddaI
complaiaa witb die DIP. aDii£ dIIftnidoaal
aDd maedIaI __ IIiII I'WIIIabl IIaNIOlwd.
R.eIpoue II ~3S.

ment of JUlQce statn that the complexities
of ac:ceu charle priciD, live the Relional
Compaai.. ample opportunity to manipu
late these prieeI to their advaatqt. and
that ..such diaerimiDation _ Dot tUy to
remedy." Respol1lt at 34.-

Mon specificallr. the Huber Report 01>
serves that, in the mobile seniceI field,
when becauae of the peeuliar natw'e of the
iDduatry and the ..me. a clOMr relation
ship ailta between permitted and prohibit
ed aetivitiel thaD _ tne e.when, Rerion
a1 Companill ban aJnady (1) delUed tech
Dica1lJ ef&iIDt intereoDDectioDi to c:ompet
ina ceIluJar CU'I'ien; (2) m.d tariffI which
Nt hie- ra. for competiq ceUular
carrien thaD .......Q~eNd for their own
iDtercoDDeetioaa;· (3) impaled war.IOD

able aDd~ cbarI- for inter
CODDeetioD; (4) *'-__ to diIcoDtiDue
..me. to c:ompet:iq CIIlular carriers if
they did DCK accept whatenr iDtercoDUC
doll CODt:nctI ...... offend to them; and
(I) retaMd to pro'ide COIDpIDIatioD to
carrien that tmn•• or ori&'iD&te ceUular
calli OIl bebaIt of • IaNIJfM carrier. Dr.
Huber tbeNtan eDDeIadId that "dinet
competitioD bit... [BIPmaI Compuiel]
aDd DOD-wiNliDe mobile carrien doll raiN
Mrioaa qUltioDI about dJIc:rimiDatorJ Ie-

CIIL·· ..
RqioDal ComJlU1 tfforta. IimiJar to

thole of the BeI1 S,... ill ita be1dar, to
IICapt repJatorJ ec:ratiDJ ..... to be
coDtiDuiDI. ID Sept8mber 1-' •~

z-. Furtt.,. OM ....,.. •• rio tile ..
tercDaDeC:doa c:Urw- PIid '" ....... Coal
,.., throuIb ill wtnIIM am. wiD l7JIkaIlJ
ID iDIo die poeMs 01_ Com-
pay. t.l1epII_ ." ,....... die..... CftD,.., i _ rra.~
lOa N....... ,...RadIo,""" IDe. • "~IIS • J.

2IL HubIr ...... II ........1.. Dr. HubIr ..
fouDd that. ITDOIII eM ..,. iD widell die ..
IioaaI Compeaill ..,.. ad MDplilltlM ad
~ ovw die ..wtNIIDJ: .n.n IN cU.
cnmialtar)' of
.we; aIWIUoD 0I1IIftOOIk ~

10 aoa-winllM IP.".. ... P'CJIW'b"" ac
e.- 10 CUIIGIDII' pioprIMar7 iIIformattoa: joUat
awUtiac 1Ct1~ ... c:roII...... Hu
t. 1lIpoft II 4.11, 4.21 a. 16, 4.22.
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2IS. Tbe DI, IiftIDID& 01 J'" 11M decUned to
&aU KIioG. buI die Ccut II COIIIideriIli tIw
1!WIa". .s. 0rdIr 01 ..., 19. 1917. ordertlll
the Depert;mIDI to ftJe • report.

2M. CIJ1farata PublIc UtIIId-. ConunIMOa. A
R."r GIl ,.,.. a.n~
~ Pra """". No. .u5-OI-oJot. Euc.
Sum"M'7 • W (JUDI J. 1_).

u.s. Y. WESTERN ELEC. CO•• INC.
a...6" ' ...... S2I (DoD.Co 1'17)

tee of the National AAoeiation of Regula- to Conditiona at 11-12); BellSouth says
tory Utility Commiaaioners (NARUCl,. that it eannot do 10 for cal1s terminating at
sued a report bued upon audita of five a mobile phone in certaiD cellular service
Repnal Compania-Bell Atlantic. Bell- &reU (RespoDle at 9); aDd aeeordinr to
South. U S West, Amenteeh, aDd Pacific complaiDta filed with the Department ot
Telesis. The committee found that (1) dur- JUitice, Bell Atlantic. NYNEX. aDd South
inr the audit proeesa, the Rerional Compa- "'ettem Bell have all refuled to furnish to
nies consiatently attempted to block accesa interexchan,e carriers access to infonna.
to accounting and coat allocation recorda; tion. such u the mobne service customers'
(2) the infonnation provided wu frequently names. that iI a nec:euary prerequisite to
of poor quality; (3) the au~t revealed ~t the marketiD, of the carriers' services.
customers of several KeIlOna! Co~~ DuD" Bradatreet Corporation Commenta
had improperly been f~!* to.~~~ the at 34-3'7; PhODequttt, IDe. Commentl at
activities of. competittfe IUa.idiarieI of 15: ALe Commuicationa Corporation
these COMpameI: (4) valuable IiDeI of... Commenta at 29-30; Huber Report at 3.30
vice (<<.g., Yellow p....) were trUIIfernci • Do 106-
mmthete~Mueom~to~~ .
ed subaidiaries;. aDd (5) the Rqional A number of other aDepdly aDtieompeti-
CompaDies tended to e:ru-f. virtually aD tive leta of RePmal Companies have been
telephou income to the parat Racioaal brou,bt to the attention of the Court, the
Companies, with miDimum iDtuioIII of eq- Deputment of Jutice, the FCC. or the
uitJ from theM compuiel to the glephcme public by varioaa .....ta of the teleeom
subOtiariel.- ColDJDeDta of WuhiD,.. mUDicatioaa iDctatr7. s., ..g.. pp. 56&-6'7.
Utilities aDd Truaportat:ioa Commiuioa It aDd Dota 10t. ..",.. TbIIe individual
3-6. citiDI ''SqmIDAPJ Report OD the.. eomplaiDta wiD DO doubt be l'8Olved in
riona! HoldiD, Compa, In~dpt:ioaa," due COQI'M, aDd in IDJ ennt, DO purpoae
National A.uociation of RepJatory UtiUt)' woWel be MrYed by I cataIope ben. Such
CommiIaioDen, WuhiD.-, D.C.• Sept.em- a UatiD, woaJd be boaDd to leaye out some
ber 18, 1_. Similar ftDdiDp were report. meritoriou cJaimI. IDd it ia eqully proba
eel by the ataff of the r.Hfonda Public ble that it woaId iDcludI otben that will
U~ ComJlliuicMl with NIpeet to Pacifte ultimately be deta'miDed to be UDfounded.
Tel••.- It IDa, be DMtnL~, to aamine the

Fnrtber. in ICtiDaa tbat 1ibwiM N1DiDcl recent perfonDlDCe of the 1teIioaal Compa
the Court of ID1Idl of the ....... IddueecI Diea from I IOIMWUt brMder penpective.
duriDI the trial nprdInc the BeD S,.. 2. S~ AtICIl"u
tem'. maDOaYen toward CDIDpIdtlDn' N-
qu.ta. BeD AtJude eJaimI that it • Yc:Imi- FoDon, the cli."-titaN, the telephone
cally impouibllt to JIiO,1dlI eqa1 aeeIII for OperatiD, CompuiII controDecl by the Re
mobile caDI oriIiDatiDc ad tmniMtiD, in Jional Com.... ·req'Gel" aDd were
the WubiqtoDI"t:Diwn ina (OppoIitioD awarded 1arp rag iDc:nueI a1moIt every-

2a. '!'be lick 01 ..-.... pncdc:iId '" __ .. the COIl 01 .... _ ~.... dIM die JleIioDIJ
.... eompeaill '" tboIe ICIioaI. ComPl.- wauId !law to provide to IbaDIelWi
'!'be Caaft ,.... 01 ....~ in lunIiIiIiDI a-., ~.. Such.
pOIIdCPWn· toPiw.. ,.lbeftDlf.. tuk would ...... to '- I .
of the y dIe .....~
in Iipifk:aI s-t •• __ ,. ..t.fcItzt,.
local " ..'Ita AT" To S52 p.tupp. •
194. Nocwtt • dIM ...,. Yellow
..... prafka DOW fnqueadJ ID ..... (aI
tDauP It ..., 11ft ..... ill ... bill••c.. nu
fen 01 tile dhlCtOl'7 bo'. to~
afftIlaI. WC'I balled afw .....i.JIitIaIed CQUft
baaItI).

2SL No proc:aduns .... pnac:ribed, or IWD UD
der coDlideradoa, b7 tile PCC for ideDdlytq
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2M. For &D evalUIdoa 01 INDdI lD Ioca1 IDd
1011I diaance r-. .. DOfII 321, iIr/N.

261. Sa Electronic IDdutaieI AIIoNdoft Iafor·
mal10n and TelecollUDwcaUou T«:bDolOl\el
Group OppoaidOll 1& 31-32: NACUSA Com
ments at 21. 39, 41.

al Company outaide ventures ia that these
ventures appear to have been fuDded from
and are bein, supported, at leut in part.
by the local phone rata. The followin,
table compares the performance of the Reo
lional Companies' telephone operatioDi
with those of their nontelephone subtidiar
ies and affiliates enra,ed in competitive
enterprises.

l~r...

0:=-1_1.
a.
1m1_
1111
11M

Thu, durin, the period in qu_tion, the
Re,ional Compam. had a toeal operatm,
incom. from tMir telephoDl opentiona,
paid for by the ratep&JUI, of almoIt 113
billion, &Del a lou froID their competitive
enterpriNs amountiq to c10M to ODe-halt
billion dolJan.- TheM ftpna IU,pst
that the riM ill 10eaI telephone ratal durin,
the put aevenJ ,,,,. may be due in
lOme lipificaDt puot to~tion,
that ii, the divenioa of ratlpa1en' moniea
to fiDaDce the ReI'ioUl Compuies' amba.
tiona to become fulI.tledpd playen mCOD
,Iomerate America.-

The Repnal Com~ an now re
qu..tiD, .ntI'J miG far broeder competitive
ii.lda of encieaYOr tbaD aDy in which they
were permitted to faDc:tioIl clariq the lut
three yean. BuecI upoll their perform
ance durin, that tbne-Ylar period, it wouJd
not be unreuoDabIe to Ulume that CI"OU-

are not betlll dwn..... to cbe Jaal telepboae
nMWOrb but IWa'/ froID m.a. s. ill""

.. Fiew- ill mUl.... 01..... SIC FonIII
100 ref1ecd.a1 opendIIiI iDcoIDI 01' _ for 1915
throulb the tbiftl ....

259. The acnaal a...,.. In 112 bWIaa m mil
lion. and $470 miWao fllllll::I1....17.

AIMriUIII
8eII Adulil.....
MYNa
SoidIIs••• 11IIPIciftI T__

usw.

256. The rw iDcr 11_ ... frequatJJ ,....,..
eel baed OD cbe r.a of die AT • T~
a1tbouIb~ bIId 'M"b.... co do witb
them.

where in the nation.ZM even thou,h their
profitl substantially exceeded those of
comparable corporations. Re(ionaJ Com
pany return on equity amounts to 14.0 per
cent compared to an all-industry composite
of 10.9 pereent.ZST At the same time. in
addition to their twenty·cwo telephone Op
erating Companies. the Re(ionaJ Compa
nies have created some one hundred·fifty
corporations. partnershipa, subsidiaries,
and other entities havin, lJOmetimu but a
remote relatioDlhip to telephone opera
tiona. BUlin.. W"k hu utimated that
the Re(ional Companies spent 11.2 billion
in 1985 aequiriD, real estate, fiDaDeiaJ HI'

vices, software, publiaJUD, companies, aDd
the like. The comp&Diel are publiabin,
Yellow p.... iD Aus1:l'aUa, they are build
in, celJuJar phone networkl in eo.ta Rica,
and they are HlliD, reat _tate in DaJJu.
"The Baby Belli Take Giant Stepl," 8ui·
n.. W"k, December 2, l_

AD obHrrer milht WID be jultified ill
concludiDr that the participation of the a.
(ional Compuiel ill theM farotbDlI enter
priles iI boUDd to dimiDiab their mana..
ment's internt in aDd attelltion to the local
telephone busin.....-tbat, att.r an, ....
theM companies' raiIoD d'etN. aDd that ia
still the upeet of their operationa moat
vital to the public siDee. ancIIr preHDt COD
ditiooa. if the RetioaaI Compujel do DOt
attend to local telephoDl ...n:., DO on.
will or caD.

More to the poiDt 01 the~t diIeaI
sion, however, wbat iI W'I"ODI from aD aDd

truat point of view with the combination of
(1) telephone rate mcreu.. &Del (2) RecioD-
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subsidization would allo take place with
respect to these new markets. and that it
would oceur on a far wider and more d.
strUctive seale than heretofore. That is 10

if only because crou-subaidies are much
more easily concealed where-as between
local exchanie service and interexchanp.
telecommunications manufacturini. and in·
formation services-there are many com
mon COlts that can be attributed. almOit at
the companies' unfettered choice. to any of
the MaUl activities, thaD where~
sublidization it attempt.ed between ex·
chaD,e service and VtD~ fonip to
telecommW1icationa (... Part IX. inft'o).

One likely coDMqueDCe. then. of Re,ioD
al Company entry iDto the iDterexchanp,
manufacturiDr, aDd iDformation ..me.
marketl would be to pe theM compuiet
the ability to uncleneU their rivala in th..
marketa bec:aaH they would haft at. their
dilpoAl aD evlM'lP1eDllhiD1 fUDcI with
which to lublidise their competitive opera
tio.-the moDiII contributld paftUDt. to
recuJatol')' eompuJlioD bJ the nadoD'l local
ratepayen.- The cIIcne ..... of count,
aimed in lipitleaDt part at the aYOidaDee
iD the future of lucb pnctiea

B. 0tMr PMblic Policia
A number of weJJ.cWlMcl public policies

were conaideNcl bJ the Court ..bID it. apo
provecl the propoMd CODMIIt. decrM. Aa
the Court tbID Rated, ..bill the iIaueI of
competitioD aDd tbI eff.. of COIDpIdtion
or obetaDcel to fNe aDd fair COIDpeQdon

21& It is nIadwIJ .., la ....
far _ poII.fIIl CGcDpuiei

to rIM iaa IX froID. - reI.IIiwl1
smaIL \IDlIIraIf.. local ........... who. more
owr. IN coaftMd jurtIdIcdoaaIlJ to .....
tiaIIJ .................. s. .. 191.......

Aa:ordbIa to _ 0Id0 omc. aI~
Coo'"", Bell aI...,..... o«w.d 1100 ID1l-
UOD for _ _DIllie op IlIIIR iD Go
dtaap far etto& ..,., II
13. A recat caaaplebIuhe ...., aI_ 01*"
at10aI aI NYNBX COftIP'a'M abauI _ lJIabiUcy
of~ O¥W' _ oppoIIdoD aI NYNEX to
-=un fla,M.1 d-. to U1I till cIMnloD of

~~ '" - ...............t totile beaIftt of~ opendoaa, and
IiJDiJar "'Iana- New York ,.. Deplnment
of N.ue ..... ".", .. NYNBX e-,........A"'" (Mirdl 1917). ADd tbe track
pr-. reported recently tbIl U 5 W.. iDfonned

are "at the heart of the antitrust laws,"
and mUlt therefore be deemed matters of
paramount conc:em with Nlpeet to the de
eJ'H. AT et r. 552 F.Supp. at ISO. "when
chOOlinl between effective remedies. a
court should impoM the relief -that impini"
es least upon other public: policies." [do at
150-51. AI elaborated on below, the Court
took aeeount at that time of such interests
as ratepayer protlc:tion. the conansaional
mandate of universal Hr¥ice. and the First
Amendment, amonl others, AT et T, 552
F.Supp. at 1.... aDd 10 did the Depart·
ment of J\1I1:ice. s., ,.g., Competitive 1m·
pact Statament, Fetmwy 10, 1982, at 47.

Entia.. such u AT &: T aDd Mel now
upe for c:oDIideratioD of the same typeI
of factors u were conaidered before, AT Ii
T Commenta at. 88; XCI Comments at 92
95, whilt the Department ot J\1I1:ice and the
Rtpnal Com..... contend that the Court
is precJudtd from dome 10. s. i¥"cL As
iDdicat.td ill Part. II. ..".,.. the same staD
ciardi maJ be appW ill proc:eedinp ad·
dreuiIll eontiDuci viabiUtJ of the resaic
tiona u wen ued in determiDiDl whether
the ,.triCtiODI were to be impoMd in the
first place.- '!be poIitioDa of the Depart.
ment. and the RePmal Compuiel with re
spect to the CODIideratioD of .uch faetors
are DOt 0DlJ at oddI with that tMt, they are
allo iIlc:oDIiItant with tbI 'riewI theM enti
a. haft ........ in tbI put and lOme
that. theJ an~ ..,.. DOW.

.... NIl"""" la ita ..__ IocItiOD of
ill ,...... .-dt .., would dependII" tile ,. aI _ or
upoa nqu." rlMlacrllrx" cbarIt tbIt U 5
W.. ........ c...."..rlrt...w.... AI&
.. J, lt1t•• 1•

... C,-rr.. c..,..d. • a I wttb tome
juIIifIQdoa, .... r-..l aI..-riaIoaIlbould
.........,. IDJ. till ,..., Me public
uu.... dill OfAl of the
cIec:z-. dill .. i rp far tile incha·
siOD 01 _ .., ... V1D(C) • i...- here.
Com...... 4. Cf. ICC " RCA C4MmIuIicll
tioIu, 1-., J46 U.s. ... 9J, 7J s.a. .... 1003. 97
L.Ed. 1410 (1953). U dda is done. the
impolitioll aI .-1cdODI tbelr removal
IDly be "' siNacion
lha& could ia top:al aDd pracucal
ciifflcWu..
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First. The Department of Justice and
the Reriona1 Companies contend repeatedly
that the Court may not consider the effect
of its actions or ita failure to aet with
respect to the restrictions upon the rates
the public: may be required to pay. The
Department. indeed. baldly states that "nei
ther Congress nor the state legislators
have granted the Department or federal
antitrust courts the responsibility of p~
teetinr ratepayers from ... overehll'ies."
Report at 166.*

The antitrult laws do not operate in a
\PICUWD or u instrumeDts of intereatiDl
and stimulatiDl intellectual exereiM their
buie purpoae is to protect the eonsuminl
public, in this instance thOle payiDl the
ra_ that support telephone service, from
artificially inflated pricel. R. Sort, TM
Antit""' ptJra4oz, 61, 90-91, 104, 108,
406 (1978).-

[l2] Nevertbeleu, u indicated, the 0.
partmeDt of Juatice eonteDda that the
Court should Dot eoDlider the fact that
thole subject to the Court's dIcree may be
overcbarliDl the public, perbapI IJItllD
atically, wheD it ia caUed upon to decide
whether to retaiD ill force ct.erM proviaiou
desirDed to protlet the public from such
prac:tices.- To be .un, the Deputmnt
seea to diatiDlUiah betfta 1JIInUODIb1e
ratll in the ahltract ad I1ICh~ armed
at throulh croIHubtjdiptioD. But the •
jec:t:iv. of affordable m. aDd uMwIaI
service· (... i'\fr'tJ ) eomp1emeDt the pi of
an iDdustzT fne from aDt:ieompetiti,. ..
doD, and tMy thua mirror the prohibitioa
OD croIHuhlMHntioD <- p. 518, ."..);

2M. 0dIen .. .va ... elmer" I CI 11IuI.
Amerir.ecb ........... cbI& tbe Court Ibaukl Dell
c:oacem iCle1f wtdl CODlIIdoaI dM...... to ..
sun the ftnandal bealtb 01 tbe Iocal ......~
CGlDP'lm.. ......... cbI& die ..... 01 die pull.
lie IIId the ........,.. ill tbe CODdDUed nt_
01 a viable. fwv1ioninc 'alIIIIIDIII ......
DOlle 01 die Coan'. I.'m I Com",.,. • 5-6,
41. 1'be RePoaal CoaIpaieI owe tbelr ..,
atl'ftCe co die decrW. purpoae co ._bUIb
tbeal .. alterpr'illl for die proviMD 01 ,......
ably priced local ......... .me.. It wauId
iDdeed bJ am IDOIDOIJ if. wbaa PIIIi7I ..
nqudI for cIiaIoIUIioa 01 proYiIioaI 01 die
decree. die Coun could Dell .va COZIider die
collleDlplated IKriflce of IUCb IerVtcL

it is the DepartmeDt's iDaistence OD judicial
unconcern reprdinC Ulll'eUooably high
rates that is eontzadietory of antitruat prin
ciples.

Interestingly, the view of the Depart
ment of Justice wu not always so narrow.
Five years aro. the Department explained
to the public: that the decree would be
ruardinl apiDat inflated intra-enterprise
traasfer prices, thereby to preclude the
fnlltradon of publie relUlation of sub.erib
er ratel. Competitive Impact Statement,
February 10, 1982, at 39; ,. tJUo Re
sponse to Publie CommeDtI, May 20, 1982,
at 3-6. Similarly, iD ita briefa and durinr
the trial, the DepartmeDt claimed apin and
apin, and it placed witzMI•• OD the It.aDd
ill .upport of ita claim, that the Court
l/unl,ld consider the iIltINIti of the rat.
pay.,. to be fne from luch practic:el u
croIHubiidization wbiehim~ OD their
rattl.

To eoDfu.M matttn eYe further, the in
eoaailtlDq ia DOt IMNlJ biatoricaJ; it a
iIta eva DOW. For COIltnrJ to the abov..
cited Itate1lleDti apiIIIt· eoaaideratioD of
eoaa1llMr iIltlnlta iD the CODtat of the
1WtMtiotI of rwtrictioal Oil the IYIioD&1
Companies, wbeD the Department &I'JU.
in favor of a NfPIOf1Gl of rwtrictions, it
linda the intereatl of eoaaUJDell to be far
more relevant. Thua, ita Report .t&tII
that it had "eumiDed the atlDt to wbieh
the dtc:ree restric:tioDl may harm coaaUID
en, _pec:iaJly smaller UNrI of teJeeommu
nieations Hrvtees," Deputmmt of JUI1:ice
IYport at 5, and further that "eoaaumer
welfare would be harmed by aD1 failun to
modit1 the reatrietioal " Report at 4'1.

.. Aa Judp Bon 't'" ...."I'M...
ry of die Sbenrar Act ••. ....,. tbe dear lTd
adUlive poUcJ i...... 01 prolDad... eoaIUIDo
er weJfare-. R. Bart, 1'- AIaIfIrMIr ,.,... •
61.

.. It is quite true dIM. • die o.putmal 01
JUllic:e aDd otben c:oatend, die Court baa DO

jurildictioD to detenD.irI tbe appropriala levels
of teJepboDe rata lui tbe Court to. have
jurildic:UOD, in this ardIruIt Pftl =_'n& to tab
the overall effect oa~ into ICICOUDI
when rauiClioDl impoeed for tbe procec:tioD of
lbae ratepayen (u intencfecl baefki.ari. 01
free aDd fair compllidoD) .. __ to be r.-
moved.
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s-. tJlIo Department of JUitice Report at
166: Responae at 9. 99.

The proteetion of eoaaumers is a fore
most objeetive of the antitrUlt 1aWl. and
their protection was a prime objective of
this lawsuit when it was brouCht and proa
ecuted by the Department of Justice for a
number of yean. The Court continues to
reprd coaaumer proteetion as such an o~

jec:tive.1I1

(13] Second. A related ioue iI that of
the relevance of the Coal of universal tel.
phone senice. There. too, inconajatencies
abound. The Department contencia that
the deeree reatrietiona may not be maiD
tained to further the universal ..me. Coal.
Relponae at 18. YIt Ameritec:h, ita ally on
th.. iuues. cbutilel the Department for
propoeiDr eonditiona reapeetiDl only partial
removal of the interacbaDp reatriction on
the rroUDd, i1l"" alta. dIU thiI wouJcI
"interfere with Jeritimata IOCiaJ object:iv..,
such as UDivenal MI"rice." CommeDta at
56.

Unmnal ..me. hu belli expUcit!y de
clared by the Coqnu to be a puamouat
national objeetiYe,- and the coartI may be
expec:ted to aYOill takiq actio., if that ean
lllitimately be tbat an iDcoDajatent
with tbiI objeetl...

WbateYer otMn" IDa, do,- the Court
wiD eontiD1le to to reprd diY.de

.,. AI t Cclun'1 "'1IoM OD
tbI can I'eII:I"IcdaM do oa die facIon
of IN He::ttoa 01 nIl' I,.. fram pric8 10''''"'
or tbII 01 IbauId
be 110 ...,... 1M coadlNo
illS 01 CiOIII'-OMJbwundetet polio
cia ~. To 552 '.Iapp. II 149-51.

..., UAC.,151 Dl,BtIDiIII oIIU1dce
tlf 2 Qr III JI'OPOIId reaIOftI
of '* ._JCdCNii WDUId DOl ..,. OD 1M
repl..., IIIIIIIarItJ 01 ... __ I.tport II

102. V. It II aa.....m, tbII an
IDIII:bII fNfr1 .., to .., ,.. for COD-...._IO..tora.r~ ...
.... CNnmenIl 01 WeeN.... Utllltlll and
T~CoamriedM 1& 9: e-.1!MDtI of
1M PUIIc s.mc. Comm'dea 01 ~"""R" It
2-3; .. objJ:UW tbaa would be UDderc:uc by •
removal 01 1M con~ Tbe .... com
mi.... an cIhWId OD ... q.-ioIl of the
removal' of tt.I rllU"td:lou lIuI DOl OD the iuue
of WIiwnaI Ien'ic&

ture u an end in itlelf, u a mere dererula
tory Cestun for the sake of deregulation.
Divestiture and the liDe of bUliD... retaic
tiona have as their buie PW'pOM the r-.
moval of antieompetitiv~ impedimenta.- t4
the end that the ratal coDlumtn must pay
wiltbe reasonable and unimpeded by unfair
competition. and that all seplenta .o.f s~i.
t'Y, includinC the poor. the old, the UU1ml.
and thOle liviDC in isolated rural areu will
in_ eonaequenCt have aceeu to 'necessary'
telephone servjce. That iI eo~iltent with
the ~asic: PUlIlOHI of the &JltitrUlt laws
purpoHl that the Court expectl to continue
to'I'ft~--'- .- -_.

[1.] 'nUrd. Iuofar u, more specifical.
ly, the informatioD IIl""riceI l'tItriction it
coDCerUd, iD addit:ioD to the competitive
concerna diIc:uIed ill Part V, "'pnI. that
stand 1q1W"lly in the wa,. of a removal of
that NItrict:ioa, and that alone and without
mON iUltitJ ita madoD, there iI a1Io the
threat such NIDOftl would paM to Firat
AmeIldmeDt ftIu. that would lad to the
same result.

It it a purpoH of the PInt Amendment
to achieve '~ widIIt poaible diuemina·
tion of information from div..... and antac
oniltic IOVCIL" AIeoeiGt«l PNa 17.

UniUtl SUI_ 321 U.s. 1, 20, 6& S.Ct.
1416, lG4 81 LEd. 2018 (lNl). The di
versity priDcipJe bu belli~ NCOI·
nized by the Supreme Covt.I'JI Conaidera-

.. AT. 1, 551'.Iapp. 1& 224. ". ....oaaI
CompuiII did DOl uu. ..., compLtlnt tba& lbiI
decree m.... fD ........ local taIaI involved
the COIIIi_1doa oIlIIIpr..,. fKtan. DOl' haw
tMJ .. I •• ..., ....~ 10 tbI
Coun'I aaIaIa IiDcII tbaa dmI. ApiD. tMre WII
no objlClklll fram C'"DP""iM whIG the
Court ill 1_ ill taIdDI acdOD mor-
aiM to eom, ft" wtdI 1'1II*I10
1UCb the
""MbWtJ 01 __ ,.. 7'" it CODe

Iidend. dilI~ 01
till prbIcipIe 01 '111,11_ .w:e.
w... ...... eo.. S6t F.Iupp. 1& loti. 112~
21. ADd 01 COIII'II .. 01 tile compe"i. it
offlriDl to rwIInqa"'Ib tboII bIDIft...

271. FCC Y. *dvvl "*-'~ ,.
~~ U.s. 775, 795. 91 $.CL 2096.
2112. 56 LId.2d W7 (1971): btl LiMI Bn.J.
CIUIiItI 1/.~ J9S U.s. 361. J9O. 19 5.0. 1794.
1106. 23 LId.2d 171 (1H9): Nt1w Ycri Tfma
Co. 1/. s..J1lwII. m U.s. 2501, 210... S.CL 710.
720. 11 L.!d.2d 616 (1966): fhtitMI St.tu v.
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tion of the policies embodied in the First
Amendment is particularly appropriate
here. as it was in the earlier AT & T
proeeedinp. because "in promotinr diversi
ty in sources of information. the values
underlyinr the First Amendment coincide
with the policy of the antitrust Ian." 1'71

A review of these principles led the
Court to conclude in the oririnal proceed
inr that AT &: T should be prohibited after
divestiture from enterinr into electronic
publishinr. Control by one entity of both
the content of infonnation and the meaDI
for ita tranamilaion raiHa an obvioua prob
lem and, in fact, the Court concluded in
1982 that AT &: 'rl control of a Iarp put
of the intarexehanre network would enable
it to diAdvaDtare and to dilc:rimiD&te
apiDlt rival electronic: information pr0vid
ers and thua to pole a lubltantial thnat to

Slotw~ CA. 351 U.s. 192. 201~. ,.
S.CL 763, 169-11,100 LEd. 1011 (1956). AI cbiI
Court DCKed in tile 0piDi0a~
ctec:r., "tile IMdia .-w 'oae 01 _ IDOII vtt:II
of all ..... iDtenIII: till dlwmjllltton 01
Dews from u many diff.-I ...,., IDd wltb
as many diffaac f8CICI IDd coIcIn • pollio
ble.'· AT. T, 552 F...... 1& lU, ...dIrI
l1rUlMl SMttr v. AuocMw"" 52 P.!upp. 36Z.
312 (5.D.N.Y.IM3). ~v. 326 U.s. 1. 65 5.CL
1416, 19 L.EcL 2013 (1945).

m. AT. To 552 F.5upp. II 1M, dtbIf ICC Yo
NtuioMl CItiIMr C /fir .........
.".. 436 U.s. II Do 1" 91 s.a. 1& 2114. Do
lL

2'7J. It is DOl lDcaacrmble dial. brcIue 01 tba
ss-d with wbAdI MWlIDd bIIonaIdoD caD be
traDIIDitted~. it ..... Ia dIM. ..
p1lcl mucb CGIIWIltloaal puN!eltlnl

m. 1"beN 11110 _ =~.II.tlaa .......
by 101M, I .., a_ Ca· .
al Z9-JO, till d ~

tiOD iJIfrIaIII till "'aul Cam GWII
Flra AIDI"d ,..... UlrllIII _ •
wbl1th tbaee nppd lao or'" tMI. •
tile CoaEpe ;mt• .....
iDe in, pubIiIIEIJII till ....
\aws, ,.,.",. Sot:iII1 ttl l't UJba .rv,I .......
v. llrtiMtl SM-. 435 U.s. '79, ..., 91 s.a.
1355, 1361-69, 55 L Id 2d 631 (1911); A....
M Pra6 Yo UrriMtI .... 326 U.s. 1. 65 s.a.
1416, 19 L.EcL 2013 (1945); ICC Yo /tIM..
CiI8u COffIJftiIMI for ................ 436
u.s. allOl, 91 S.0.1&2115: ...,.,. v.~
it7 FfIIJIIW T",..~ ,... F,U 192.
191 (7th Clr.l9'T7): llrtiMtl SMIlIr Yo NX, -.
449 F.$upp. 1121 (c.D,CaLI911); ....Nt.!.
9~5491 613(b)(1). 91 Stat. 2179 (1914). Mono

the First Amendment divenity principle.
AT & T, 552 F.Supp. at 184-86.

[15J The same coDiideratioDi are appli
cable to the proviaion by the a.Pnal Com
panies of information content. the only dif
ferenee beiDl that AT • T could han
displaced other information providers
throughout the entire nation while each of
the Relional Companill could UH' ita con
trol of the local exehanres to reduee or
eliminate competition iD eleetronic publilh
inr, or conceivably in publilbiq "neral
1Y,m in ita own rerion only.rrI

[I'] Fourth. 'nlen it a1Io the question
whether the effect of retention or removal
of a restriction OIL the poaition of the Unit
ed States in interD&tional tnde may be
CODiidend. The iDdicatioDl an that re
moval of the I'IItrict:ion on lDIUlufaeturiD,.
in particular, it Ub17 to iDjun the poaition

ovw, C01IUIIOD c:mW'I .. quite propuIJ traC
ed cIIffa'IDI1J far PIra Am.dDMllI purpaIII
thaD tnIdItIoaaI ........ ICC.,."""
vw. C..,.. .. u.s. 6If. 99 s.a. 1435. 59
t.Ed.2d 692 (1979); c.-..Jrc ..,.,,,,.
t",., Irtc. v. DrInol:N* lMIltl1IMJ 0MuRi"., 412
U.s. 94, 93 S.o. 2010. 36 I Id 2d m (1913).

A colllllll dIcne..__ IDto Ia cbiI cue
punuIIlt to till .... !awl proId1Iitiq till
8eIl s,.m lIEd hi • =c-. from ......
;",. ... ill _ bEIonDIdoD..w:. M,;".
The dec:ne cUd DOl CIOMiUe .. lIIfrt"..,...
01 Fint AIDIHmnt riIIEII .., IDDI"e cbIIl
would haw • __ to dElI IIhct ...... by
till Couft wttbauI ;m I ". full Udpdoa.
UDder tile cIecne itIIIf. dElI r.nctIaD may be
.aDOWd oa1J if till CoaEpen...
lOlI to 1D&ka mrdwd
by till decne. ODI dEII_ aad
could DOl ID&ka II dElI .....
~ COIDpaiII, wIEIdl blEw... bela pubuu.n. tbuI canaac ......, dE* GWII ,....

to make till II« 'J far tbI re1IIf 01
their obll undIr ........~ iDIIO
.. iDfrtn..... 01 dE* PInI Am ............
ziIbII. And 01 ... tbI ..... Ia dElI a..
wbldlloal.~,...wIdIa8In w- 01
tbiI Couft', did.. by dEe ...'_ c:oun.
wbtch appIMr to _ ....... OwnpanlM, .....
",. E1M:tJV eo.. m,.2d • 10114 IDd punuo
ant to wbicb tbIJ i. c.1_ bIDIoaa 01 dou.. in
.... IDd ocbIr riIbII. II _ law 01
the cur. DrT DOl .., • to tile
beMftu to tile ' ee-.r." buI a1ro u
to the rerlric:tioar. 1'bII dIcne CIDDOt be co&
laterally attacked Ia tIdI pi'a,"". S. S&DM.
COIUGII NamwI~ 54 UC'd I '. 46
(l9t7): and .... c:om...... 01 U S W_ al
31 n. 21.
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of this nation in that reprd. in that the
teleeommunieatioDS equipment market
like the television and automobile marketl
tDday-will increasinrly become the pre
serve of foreii!1~ominated firmI. S., pp.
561-05, 1Upra. The Regional Companies,
once again, argue that this is not a matter
for judicial concern; yet these same compa
nies have loudly advocated in maDy fa
rums. includinr this Court. BeD Atlantic
Commentl at 5, that the decree standi in
the way of an improved AmericaD intenla
tiona! trade poeition.ST. The companiel' pe»
sition that the Court may DOt couider the
probable deleterious .ffeet of a ree1:rietioD
removal on Americall foreip trade it DOt
only bad polley; it 18 a1Io bM Jaw. S.
United Stota v. United Stota S_l, 251
U.s. oU7, 46'7, 40 S.a. 298, 301, &6 L.Ed.
343 (1920); rrc v. GNot~ CMmieGl
CtWp., 528 F.Supp. 84, 98 (N.D.ID.1981);
UnitMl Stoia v. LTV Corp., 1 2 Trade
Cu. 61,133 (D.D.C.), G.",.u tl 748
F.2d 51 <D.C-ar.l984).

Fifth. Althoup the Departmnt of J..
tice iDaiata that the Coart'l iIlq1IirJ mat be
restricted to competitive i:Djarf to tile a
elusion of all other tieton, it daeI ftDd a
c:oet-beDefit standard ill MCt:ioD vm(C) of
the deene, wbeD that aupportl ita poeitioD.
s., ..,., DeputmeDt of J1IIticI a.port at
46. The Court baa COIIIicIIncI coAl ftI'Ia
benefitl wbeN tbiI CaD appropriatIly be
dOH witbout v.Dd1Ie riIk to COIDpetithe COD
sideratioDL S. Put vm (iIIf.-matioD
traDlmiaioD) aDd Part IX (eateJHIl NRric
tion) i¥'a-

VID
Tra1UWlillioft 0/ hv1J""...eiOti Sfn1ica
Altboqh the Coart iI '-JiDI the re

quaa for~ of the iDIormation .....

274 ". ...... e:a-aw II WIOIII
.,. ia dill fIIIIPICI. '!'be Coun DOl deaied
..... WIMr ,.... far Iata'D.IIIoaal opIno
doaa. To .................... ComputM an
precluded '" IeCdoa IJ(1)X2) 01 1M __ from
~ '......."WAIcadoaa equipment
buI. • sbawa .. pp. 56061....... AIDIrlcaD
leltcNlllNlUc8doal~ II III"OIIpr
todaJ tbIa it .. UDder die IDODOPOI1 coDCll
tiOlll to wIUcb die "GAl CompuUeI waDt to
rtNI'L

m. AIDOIII tboee who haw requaaed IUCh re
lief an U S W.. aDd Vldeoca 1DduIa'y AIIoc1.

viees restrietion iDIofar aa they relate to
the provilion of information content (Part
V, IUprG), a separate ualyaia it required
to determiDe whether 10 much of that ~
s1:Z'ic:tion should be lifted u to enable the
Rqiona! CompaDiea to acquire II1d operate
the infrutrueture necesaary for the trans
million of information Hmen renerated
by omen.lfl BefoN conaiderinr the com
petitive uuea railed by that surrestion, it
it uaefaJ to deIeribe tint what such action
wou1d meaD ill praetical terma.

A. Viaotcll11tlutry

The term ''videota'' "fen to a wide
varietJ of ..,-t,o.tJ" interacttre data ser
n.. "V'JdIota u:ru,.. information in a
tat or IISPbie format OIl a 'rideo display
with user iDput tbroqb a keyboard." Hu
ber Report at 1.21 Do 48. Videotex applie:a
tiona COVII' aD .tin Ipec:tr\UIl of Hmc:ea,
ruliq fnaa IDII'I databIN ICCIII to IUch
soplUl1:ieatld ..v. u ta_hoppinr, elee
troDic "DIdn,. order eIlQ'y, IDd eleetronic
mail. IlL

The videota iDcIuQ'y baa IZ'OW1lslowly
ill the UaitId Sw., pgticaJarIy with No

sptet to the home Yideota market, and
CODI~gd 9ideota HrviceI on a
lubitaDtiIl IcaIe NmaiD larpIJ ill the fu
ture. Seftral eft.. to JII'Ovw. videotu
..me:. haft faDed. 1Ja March 1988.
lDicbt-BIddIr Nenpaper .'a View1:roD
semc.. wbicII lJIO,iMd holM l11b1criben
in HVen1 marbcI with DftI, at.oc:k priees,
aDd IhoppiDc iDf..._ folded without
havial ... a pro&. Aloud the ume
time, the TbDIe MIrror CompuJ'1 Gateway
videata ten_ cIoMcI dcnna aft8r 101m.
appJ«imattlJ .. miJJJca W_i","",

tioa. SOI8I die decree
ewD DOW 1M Compal\iet to
U'IoDIIIIit iaIanDIdoa W\1m Howvw. ill
vNw 01 1M III deb 01 1M 1DIor1llldoD IIl'ViCII
dcftDidoD Is.... IV(J) 01_--. utd me
inclUlioD m..m 0I111d1 -.cquiriftl,"
"trUlforlllilllo- ...a: ' • -'IItJlzlftI,- utd
-mak1111 mdIIIM.. dill caMI'\ICdOD mUll be
r.,.aed. MoiUOlW•• wdI below, the
tflJWftieefr 01 aetua1IJ involves
the peftonllUlOe 01 0I-*- that by
any fair ,...... 01 -wormatiOD serf
VIUS" would .. iDcIuded ia tbaI deflDitioQ,
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j

P08t, "Videotex's Tiltting Is Questioned,"
March 20, 1986, section El.

Approximately five companies in the
United States and two independent tele
phone companies:rl are currently offerinr
videotex services. Two of these compa
nies, Compuserve and The Source, have
provided videotex services for mOlt of thia
decade. Trintex, owned by IBM and Sean,
is a more reeent, multibillion dollar venture
offerinr eleetronic: information and trI.nIaC
tional services. General Electric: Informa
tion Services and Quantum Computer Ser
vices each owna a national coDiumer vide0
tex system that hu Neently entered the
market. The two independeDt tel.phone
companin, the Chillicothe Telephooe CoD
pany and the Commonwealth T.lepbooe
Company, offer n.twork-intepated vi~
tex servic:n, but only on a v.ry limited
buia to very few cuatomen. In .pite of
th. uilteDCe of th.. videota providers,
-some of which do make available. coDlid
erlble variety of iDformation ..me., only
about 1.1 pereat of United Stat. houe
holda 11M coDiumer videota.m

B. TM~ Abroad
-Videotex ia C1IJ'NIltly beiq proftIed in

France on • til' more ateDIift teale. The
French autboritils .tartId wflat iI eaIJId
the '-reletel" IJIttm iDitiaDJ in order to
reduce the hiP eaR of ,.,.. tIItphoDe
dinc:torita by replaciDc tbIaa rill III ...
troDic dinetory....nee. T.... baa ...
rrown to prcmde COIII1IIMIS wiib IlION

2'16. WbiII Dr. Hubir tbM tile SouIMnI
New Fall-net T CaaIpe..,. abo pro¥kIes
vicIecaI. dda doll ......... to be
~ wtda dIM Clalll""" pubUc DI&WaI't.
COm.....-ve <:om.... II 20-21.

m. VIA 0-....01. II ..... t:/. Compu_w
Conua... II Do

m. To ech-. 01 equiva&.a
to 2.J MIDiIel iD U .....
COIIIUIIMI'S would to 10 miDJoa ....
nail. ., 1990, cww • IDiDIoa MJDlIIlI aN
JCbecluIId to be IDII..... ill PracL U S W_
...... App.T_l.

m. USW............ II20. USW_
filed with the Court tile Jaauary_19l1 T.....
c:IlIlotue of ..w. called "l.iIt*- tba& is OWl'
630 .... iD IeqIb, IDd c*rtbel %,,335 Irtico..

than 4.000 information servien throurh
some 2.3 million "Minitel" terminala in
homes and bUline.....1ft The French sys
tem distributes both buin... semc:a and
reneral public: semc:es.1ft SH pp. 589-90,
inj'ra.

The MiDitel is buiealJy a "dumb" or pu
sive terminal, a black and white monitor,
fll' leu sophisticated and thua leu expen
sive thaD an ordiDary computer terminal,
with a keyboard which may be UHd to
addnu both the network and the databu
.. maintained by the indtpeDdent informa
tion pro9iderI tbrou,h the network.
Minitel caDI 1ft routed to the information
providen over France'. Tranapac paeket
.witched· network. The interface be
tween the replar telepboDl network and
Tranapac ia proridld by videota aceeu
pointa (VAPI) widely diapentd tbrou,bout
that network. The FNDcb .tatHw11ed
telephone colDpIDy. the Dirtetion a..n1e
d. TeltcommUDicationl (DGT), OWIII the
VAPI. Bonnr. aD information content,
u wen u iDformadoa atonp.. iDduinr,
retrieval, and pnIIDtadoa, 1ft contzoDed
by the iDtormadoa pnridln,- DOt the
telephooe compa,; the DOT prmdee ba
.ica1Iy only • CODtlDHlutnl traDlmiuion
and .W'itc:biDI eoDdait.- Tbe telephone
company a1Io biDI 1IRI'I~ for both
tnDamiuion &Del proftMr ..viele, &lid it
reimbanel the proriMn for • pordoD of
the tea.. The I'Nach perDIDIIlt COD-

za A -dumb- tenDi.aaI ...,., dIIpIaJI iDforma.
tion aDd KIa U • caadWt for lDput C!"""',,,'.
more IOPbitticaa.d penoaal~ '" C0D
a--. perform ... dMa or ewnJlllNld pra e
illl fuDc:dou ill........,.

.1. nu.,..... iInaIwI tbl1nUIDI cIGwD 01
....... iDto IIII&IJIr __ peck. wtddl aN

tbaa iDdlviduaUJ .... IIDd rcRad tbrouIb
the aerwork. SlmiJa'''' is aftIJaII&e ill till
UDi* S&aIII from GTI T.... aDd~
but DOC from tile ...... CGmpujA

.. ANPA CollI.... II 29.

.. Howner. tile DO'!'''~ aD c1edroD
ic telephone cI1nctor7 ..w:..

... ANPA Comllllll" II %9-JO.
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trOll. the Teletel system throurh the DGT, It is a cliche to state that we live in an
and It also subaidizea the syscam by rivinr IDIomation Are, but it is allo true. Infol'
away the Minitell free to all houaeholda.- mation is today as central to the service

Videotex is also available, but on a much economy w~ch increuinr1y prevaila in this
more limited seale, in Japan and, to some coWltl'y as II'On and coal were to Enlland
extent, in Great Britain.- The Japanese arouud the turD of the century. Whatever
:.elephone company funetiona as a hard- C&UMI the more efficient, rapid, inex·
ware-software vendor to a number of local penaive diaaemination of specifically needed
emerreney medical information syatema and requested iDfo~tio~ ~ to all seg·
that monitor, amonr other thinp, the avaiJ. ~tI o,t the populatiOn, 11 likely to rive
ability of hoapit&1 beda and blood and.. thiI naUOD and ita economy a silDifieant
rum inventories. Huber Report at 1.29 n. ad~tap over co~tries not similarly
47, Table G.18. The Japu•• Automated equipped. More specifically, affordable vi·
Meterolorieal Data AcquilitioD Syatem col- deottx-tht iDatantaoeoua availability to
lecta w.thtr data eoatmuouly from 1 .00 mDlIoaa of Amtricaaa of needed informa·
reportiDr ltationa, Huber Report at T~lt don at lowCOI~d be apec:ted to bene
G.18' a voice-mail ayattm wu iDatituttel in fit the ICOD01D1 b1 providinr mereues in
J~ late in 1988; aen Atludc CollUDtDta etftc:itDc:J' ~ iDf~ maD&l'ment and
at N n. 118; and Nippoa Telephoat" heDct alIo m produe:tmtr. Outlicie the ee
TelelftPh maUl available to cutomtn a ODO~ ~ blWd and relatively inex·
number of diakp ..me., iDc11IdiD. DeWl, ~,vMIto~ would, of count, offer
w.ther, rolf and Hi coaditioaa. travel, sipificut IOCial btDe11tI.
iDauruee, taD, hottll, cooidDr, muic, and Without attemptill. to be ahauative, the
EDrtilb-taDpap..me.. Su. Report followiDI UIta lOme of th, more obvious
at Table IS.21. Lib the FnDeh comJlU1, vicieotB-related economic ..me.. that ex·
the J........ telepbone COIDJlU1 fuDctioaa ilt ,lIewheN and that mirht be made avail·
ISHDtiallJ oa1J as a aapplilr of CODduit, able in thiI COUIltry: (1) in baDJdDr, video
not of eon_to- ta could pe cutomen diNet and imme-

C. Imporl4f1a 01 lV"ttt.lr-AflGil4bZ. diate accoUDt iDformatioa and fund trans-
l~ s.r.u:. fer eapabilitJ'; (2) in brobnp, there could

. . be iDataDt t9I1uadoD of cmrtDt porttolioe
.~ iDdicated, .-~~ OD a and acceu to alternam invtltmeat oppor

similar~~ ID tbI UDitecl Stat-. tUDititI; (8) with IVptC:t to eaatomer ser
BetON iDqujriD. IIlto the __ tbtrefor vice by a va.n.tJ of baaiDtI. eaterprises
and into pnctica111l1U1 for NWtdJiq the arranremeatl couJcl be made tor immedia~
relacift acucitJ of ncb ...-ricI' without at acetU to iDfonDadaIl about outatandinr
the .... tlmt~ the riM of adcom- balaDces, order taltlJJmeat. ICel'Ud inter
ptCititt ICtioaI, it iI appI'Opriat.e to CODIider est, and the JIb; and (4) 1ritb respect to
flnt. wbetMr aDd n, the.. anilability IhoppiDc ..me., Yideota could provide
of iDfonnadoD ....... tbroqIa Yidtota dinct ... immediate ..... to the prieel
micht be beM&laJ and d••a"'" of a wide rap of prod-

.. Accanlllllto rwpana. alWt tram ....... .. l'bI u...... sea. 01 oounI cIoII aat lUffer
...... men is 110~.....,. for eM from • ....., 01 bIfarmadoa. N....,.n.
FNDda r..... ..w.. u eM FnadI til.... te1mIioD IIId radio aIioaI aad DIIWOrU. ea-
c:oaIfU1 apeeu 10 NCOUP hi ...an aw-mea& ble terYtc:-. m."", llbnriel. aad ocher tn·
'" 1990 or 1991. Pr_a'Nioa 01 '_mad.... formadoD IOUI'c. aiIllD IIIIIIlMr aad qlI&licy
U S W_ ...,.,. App. rab 2. • Po 5. WUlWCbId....... vw.a- wouIcI fill •

.. AMPA Coftmwasa • 16 (cidftI~I cliItiJlCl niche. ..... lD that it wouIcI mabl.
01 S....... ,...... .9-10 (Pebnaary 12 a panicipulllO ICqUin IpCiftc iaformalion II
191'7). , a time whIB be ... or WUlCI it. aad It would

permit bim 10 do 10 wttbout dJDe.colllWrlinc.
.,• .., CAm""Dtl of AMPA. 1. difficult~ effona.
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uetl and services that could be purchased
eleetroDicaUy.-

Outside the economic sphere, videotex is
used in FraDee, and could presumably be
applied in the United States. for such ser
vices aa (1) travel information, restaurant
reviews and reservations. hotel aDd rental
car information, and airline schedules; (2)
instantaneous access to ticketing for
sporta, musical. cultural. aDd entertainment
events; (3) information concerning meet
inp of usoeiationa. including sc:hedules.
performers. and speakers; (4) social m...
saPlr; (5) ICCeII to federal and local p
ernmental information; (6) laD,... iD
struetion; (7) repriDti of newapaper ucI
mapziDe articlel; and (8) employment ser
vices.

The CoUl't obvioualJ does DOt aDd eaDDOt
mow which of theM or other ....ne.
would be offend in tbia COUDtI'1, &Del, it
offered, would plOY' UItfal or dtlirable
here. The oDly queltioD before the Court
ia whether the decrM NItril:tioD on the
Re,ioDal Companila .hould be titttG in part
10 U to permit the participatioD in the
information ..me- market of thott with
an ecoDOmic incentive aDd the requiIite in
terest do 10.

D. lA.~ V'ut.ota i1l tIN
U"itMl Stota

There ia a variety of opiDioD OD the qu.
tion of why vidIota ..me. baT' DOt

.. AI the ...- dale. ba ClI"dIr 110 obIabI 81>

e:e.. far ft....... to • IIIDck qua-- tbrouIb
aD iDfonlWioD ..w:.. dill coaIIIDP IDUIl to
tbrouP the foUowiDI ape

(1) obcaia. pa'IOU1 co.......' • modem IDd
com"","....... 1Dfcw-.;

(2) r, , ada wbIda YidIata .,... openIOI'
off.. die qua,,"oe .... 01 ....

(3) pr I.'~ scribe to cbI .,..., ,.....u, far •
miDiIDuID ......., ,.

(4) Ian wbIda ....edd.. CIDGIIIIUIIk:ad
necworU die .,... opII1IIOr-. IDd die eta.
• ta.pba. IWIDbIr fw die .,....

(5) ... &am die .,... hi Q)lDm,.aa
tioaa~ code IDd ........ JdeaIIftc:IdoD
nWDblr,

(6) cIJal the .,.....•• local DUIIIber IDd __
the ......_ codII III the ......i.IIe tiraII;
aad

(7) lam cbI uaique aavipI10D IInICIUI'e 01
the iDfonaaIioa MCWOrk aad the \IDique -.reb
anacaare 01 the iafanaIaoa. provider.
VIA Commadl III 11; .... ModoD 01 U 5
W••·21.

grown in the United Statea .. u they have
in France and to • leuer extent in Japan
and Britain. Some, who oppoM the lifting
of the restriction, suglett that there is
simply a lack of eonaumer demand 8.

cauaed by the difficult technology and the
expense involved in operating home termi
nala" u well aa low consumer awarenesa,
ditfic:ult acc:es.ibility, aDd iDlufficient ser
vice relevance.- Others believe that the
foreign advantage lies ill the buic fact of
pemment ownership of the telephone
network and the sublidy it provides for
allied aeme:e....

The Preach IOVtrmDtDr. sublidization
of the termiDa1I would be diftieult to dupli
cate hen either OD &avierDJDeDt..ublidy
or • ttltpboDt eompuy..ublidy buia.
It ia UD1iktlJ, hcnrtTer, that the COlt of the
ttrmiDaII-Dcnr .timated .t between 1100
and 11&0 but prot.blJ leu OD an IDUI

market buil-wouJd be aD iDnperablt ob
.tacle if iDformatioD ..me- eou1cl other
wile be diItributId to eoanmers on a
broU aeaIt &Del at reuouble COlt. The
other probleJlllo-oeODlUJDe .WIND.... Ie

CIIIibiJitJ of Mnict coaId pnnmably be
IOmd by a Mr'rice that ... properly mar
keted aDd beeame available to a .ubltantial
segment of the pubtic.

No ODe lmowI. of eoane. which of theM
problema ia eritieal, &Del DO OM k:Do1n

.. AI ...... l:IIfoc......... prcMd-.
cornc:dy poial out.lDd • ia Dl*d abcM. IIIAIlY
sudr ..w. do aile ba dda COUIIIr7. but wbat
ia IIIiIIiq ia the ..,~ dIM is piOtidz1
ea-wbln by the Pnadl T..... 1Dd tbwclon •
!DIM tMrir&

m. NftI Ycri rr".. -vw.oca ...,... s.t •
Workable FonauIa.- PMrcIs 25. 19t6.1ICdoa D,
... 1, cohuaa 4; Compaxne e-u-aSlIll 15.

2ft. ..... w_ "'TrbdIa: A.., s.. All
Uaceruia Futun,- o.c-btr 1,1916,,... 122:
.. cI60 VIA Com..,... • 10.

.. VIA Commadl III let

2M. BIll .. note 215 .....

.. Howeva'. if dda -=, '., prerequi-
lite to the eubl!shlMllt of • .,... that dearly
would be \AMful IDd coulcI be made to pay for
illelf-u some c:1aiJIl is probable (.. aoce 215.
nqJN HI may be tbII IUCb III iai1ial IUblicIJ
wou.Id be fonhcomiq.
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wbether iDfonnation services would be ae- Phillipl submitted on behalf of U S West;
eepted by both providers and coDiUDlers on Affidavit of ProflUOr Jerry A. Hausman
a sufficient scale to render it teOnomiea11y on behalf of PaeitIc Tel... MON speeiti.
feuible u well u sociallY uaeful." In- cally, the data indicata that Retiona1 <Am·
deed. no one could ever know the aDJwer to paD,. ownership of "pteway" facilities
these questioDi unleu lepi obltaeles to. similar to French VAPI woWd clecnue the
the provision of the Hmces are removed.. COlt of provicliDr videotex.

After conJideriDr the subject in some Gateways" would pennit the conve~

detail and with mat can, the Court hal sion of the UYDchroDOUI sipall that an
become convinced. first, that, if the autbori- iDupeDlive "dumb" tarmiDal Hndl and reo
ty of the RqioD&1 Compuiel it earefu11y caives to more ettic:ient x.:zs paeket sir·
limited, the rillt of anticompetim act.ioD naIa. SiDc:e UynchroDOua traDimiuion is
by theM companies, wbile DOt iDaipifieaDt, much more apeuive and much slower
ii, on balance, outweirhecl by other COIIIid- tbu XU I*bt truamillion, wide dilpe~

entioDi (... i¥'a); HCODd, that the broad lion of the ptaways would deereue the
scale and the reuonable COlt criteria n.... duratioll of IQ'1lChroDOUI traDlmillion and
1&17 for a lucceutul Iystem CaD be met beDce 0YenIl truamilaioD COIta. Such a
onl1 by permittiDr the Repmal Compuiea NCIuctioD ill trulmiIIioD COIta may be a·
to proYiM the .....UJ iDtnatructan pectacl aIIo to ncluce lubitutiaDy the COlt
componentl for etftcieDt victeota HrviceI of the vidIota MI'Yice to the conaumer,
OD an iDtepateel buia;" ucl third, that it and the iDcnuecl clemand raenteel the~
it probable that a weJ1.raD. adlquataly~ by preaamably would. ill turD, iDcNue the
IieiIecl Iystem coalcl perform a UMtal HI'- number of iJIformacioa YO.. aftilable to
vice, &Del that it JDilht attract a lut&ieDt the public.-
number of .1Ib1criben 10 that it coaIcl ope- Pouible alterDatifti aN DOt Iimilarly a~
ata OD aD 1CODOmic:aDy lOUd buiL- tnetm. If t:bI ptaways did DOt perform

Eo Aft~' SoMa S,..". theM CODftIIion faDetioaI, tbe1 would
If the Recioaal Co~D_ operateel the haft to be performed eitbIr by the indivi~

It.,. iDtrImuetan compoDIIlta, the a· ul termiDaJI or by the ftriou providers of
paM ulOCiatlcl with the proYiIioD of vide- information. CoDftnioD bJ the terminals
ota coulcl be l"Icl1IcId I1lbI1:&IltiaDJ and the woWd nee••••rily iDc:rlue .ipiftcutly the
..... tbImIe1ftI woaId be man NMily Nq1liNcl~ and COIIMClueatly
accl.1ib1e. s.. AffIdayft of Dr. AlmariD the COlt of dille ....m.ta If proIpect1ve

2M. A.IDIIicen Nftnr r If AIIoda-
tiaa bllilWl _lUCIa .uc. baw ......
...-..v. QGI 01' ..... fIItbit faIIowtIII factors
......... a ..lin '" tbit -at to
,., far ...... (I) a far IdIblJ cgr..
..- iIIIfoI ned. (2) a far _ ....
laMaIM~ fII iDo
.... -w: .. (3)a ••
iiIfw 2d. _ ....'" 01' odIIrwiII. •
will ....... iIIfanDMaJI. Ca ..re,n 1& 21.

m. ". fII .. _•• Campsa" co
IftIIIS ill DIIWGIt fo....._ GD aa
inMIn*.. lUCIa. tbaII cIIsc:riW below,
would nM& ill man If!IdID&~ fIItbaII
~icII '" ---. die c:osI .... lncnuinI
the IlCO'ISibUIIJ fIItbaII ~iclsI. 1'IdI. ill tunIo
could ,.. .... aaarbt far YkIeota ..-vic..

Not ....,...-. fII ClOUI'IL For aamplc.
ADAJISO _ dIM die 'nacIl aperieace is
,.,.a'..... ill A.IDIIiCIII ........ tIw the
Unla.d s... .. IWD now .. warId'. Iaqaa.
IDOI& ..C • JhL lDOIl sopIUsdCI,*, lnformadoa
---1IiIIIuMr7. 0---.1&....... Whecbo
• or DOl _ 2 W-' Is ODI"I'sa IDd this
ct.pendI prt..a, upoa II .... COUD_
and bow dIIn to be DO cau-ioa
tb.II man .met_ fII till ..w.
would ." dIIIr 8ftiJabilicy
and IbIIr ...,.."

M. AI till .......~ II limit-
ed co fIcd1tIIp, IbaiIIr .. till ,rRDCb VAh thIl
an clescribld Wow. II doll DOl Include other
fldUdes _ .... odMr c:I",,,mc2"" may be
iacluded wtdda till _a i ... 01 that term.

.. 1"bI7 coat_ to tba& tfhct I"IICbII all the .. If till MlWOI'kI'"paformed certain pteo
.., froID U SW_ a CoaIpuJ, 10 tbit way .-vtas. IWD small ... bue providers
AmmCID Nftwpeper ,.,' AIsodatioa. I coulcl alford co compile III tbit infannalion Mr·
pubIhht... UIOCi·doa. vicel mark&
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UHl"S would have to spend a subatantial
amount for full-lJed,ed computer terminala
without any uaurance that the services to
be provided will actually be useful to them.
the opportUnities for the creation of a true
maaa market would be subltanti&lly re
duced.

On the other hand, if the provisioD of the
gateway functions were left to the individu
al providers of information. it is doubtful
that these providers would disperse the
ptewaya u widely u would the Repaal
Companies. for the simple rtUOD that .uch
dispersion wou1cl increue their packet
switched traDamiuioD ca.tI, u wen u the
cuatomen' cc.tI of aceeuiDe the deaired
information se.rvicea... Hen apiD. theD,
the eeonomiee of the system woulci pro..
bly be such that it would DOt pow u it
sbould if t.biI eountl'1 is to beDeftt from a
modern, comprebeDaive iDtormatioD ..~
vice.

What aU of that~ iI that the
Regioaal Compuiel ban baiJt.iD me:..
tives Dot available to others to diIpene aDd
multiply pteway facilities - aad that the
relatively extacW traumiuioD to .uch
faciliti. would I&"e mo..,. both to the
informatioD providen ucI to eoaaumen.-

F. N---'1II~N
Com~

For the lWaOaa .tated, it IppearI dIM it
may, on btlanee,- be appropriate to s-"
mit the ReIioDal Compuill to provide &II

infrutrue:ture for iDformatioD lei'Ie-. It
is obvioualy euatial. bowner, that the
Deeeuary intnat:ruetaN eompoDeIIta be •
tiDed with u macb et.td • pouibIe in
order to aYOicl coaterriq ... the .....
al Companill the autboritJ to market COD-
tent-bued iDformadaa • ~

.1. Re1aIiYe1J 10aI ..,.. Inneteefoo
of the IipaIa would ~ 01
impediq the tnDIpU'eaCJ 01 eM CDIIUIIUIIicao
nOD becwiIID pnMden aDd ............

.. Such diIperW would IMU iac:ome to me
ReiioaalCo~ siDell it would aeee.itate
the wide tn"amiflioa 01 iDfonDadoD over ...
poaal Compaay 1laeI for which me, would. 01
course. be paid.

.. AI aplaiatd i1rfN. aDd far cbI r-.oaa
there eJabonaad OIL cbI ..... CompuU.
sbould .udoaally be enabled to perform cer·

that would prohibitively inaeue the riak of
antic:ompetitive conduct.-

As indicated. the inhutruc:ture neees
sary for the tnDamislion of information
services consists primarily of var10UJ low
level pteway tune:tiona that do not invol"e
control of or interaction with intonnation
content. A pteway would operate as a
Regional Company interface or conneetion
poiDt between conaumers and intonnation
ser\"ice providen, that ii, as aD intereon
neetiDr data tranaport system. aeeessible
throueh a siDe)e, preferably truncated.
telephone number.

The pteway fuDetioaa, analoCOUl to the
tuDetioaa performed by the Freneb VAP,
conailt of (1) data tranamiuioD, (2) addreu
traDalatioD, (8) protocol CODftI'IioD, (-4) biB
ina maDapmeDt, and (5) iDtI'oductory in
formation content..

The followiq paminaUoa of the aeope
of the variou iDfrutnetun eompoDeDg
detaiJI bow theJ would operate ucI bow
they micht be apec:ted to loCbine the req
uiaite efticieDc:ieL

1. DGt4~
Data traumiuioa faDetioDI iDclude .i,.

aa1 demoduJaaoD; vror rue ....urement;
ucI the pneration of chanetan OD the
uer ICI"IeD. The dnIocluJatioD of .ipa1I
eomille from eoaaumea ia aD ......tJal.
truamilaioD ..mce II8CII'.". to the per
formance of "ttIecommUDicatioaa" fuDc.
tiona as defiDed by Met:IoD IV(O) of the
decree. 'The meuurement of the error
ra_ on the liM iI • part of fIciJit:ieI
_tiDe for "iDformatioD 1CeeII" UDder Me

don IV<n of the ciec:rM. Neither of theM
fuDetiona involv. the IDaIIipaJat:ioD of the
eonteDt, or indeed tile form, of the iDtorma-

tala biJUftI man,s "wa' fuMtkIaI. ... to fur.
niIb Umited iaG"Oduclar7 iafanudoIr ~1c:es.

U chiI were done. me «bIrwIII c:ampIa bUIIDa
procell would be siIDpIIftId. ... cbI CDIIIUmII'
could ICQII the deIInd laformIdoD .me. b,
Ulinc only one telepboae 1lUIDW, will..,.,...
pauworda for eacb pro¥tdIr.

3M. Su Subpart 1. iItfN.

.. S. fCW'tlily Pvl V.......

.. Su also Huber Report at 6.16. Table 15.10.
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tiOD seDt or received. and neither requires & conaumer's requeat for service in this man-
specific &meDdment of the decree, or poMI
a threat to competitive parity.

The ,en.ration ot characten that appear
on the termiDaJ sereen coaatitutes an ech~

in, ot couumer-,eD.rateel k.ystrok.. tor
the purpose of coDfirminr sueeeuful reee~
tion as part of the tranSmission funetioa.
Althou,h it it ....rteel by some that provi
sion of thiI type of semce could affect the
CODteDt of the iDtormatioD seDt or received
-for eumple _h.D the format of the iD
formatioD provider's computer application,
which UNI color u a DlClIIU1 compoDiDt
to the interpntatioD ot the meuaee MDt, is
chanced 10 that the receiYiDr tIrmiDal,
which bu oDlJ a uhirbJirht" and "shade"
capabilit1 aDd DO color eapabiJitJ, caD re
c:eive that m..... ill a !M&nmlfu! maD

ner-the dqne to which auch a tzulto~

matioD coukl afteet CODtlDt is iuubltaD
tia1. ID the judpet of the Court, per
formuce of tbiI faAct.ioD by till RqioD&J
ComplDiel wiD DOt~ aD1 lipi&tat
o~ for aDticompedti,. coDcluet.

If the RqioD&J ComplDiel aN permit:tad
to provide tbeu .. ticll, maeh of the aeed
for sophilticatecl hardwve aDd aoftware at
the a..r. tDd of the IJltem otberwiM
neceu&l'1 for the ICbieftmeDt of aeeeu to
information ..me. would be obviated:
the aetwork itMJf would be performiDl
fuDetioIII otberwiM performed bJ the
u.aer'. mon~ computer.

2. Add,... 7ftulotiotl
Throup~ tnaalatioa, the COD

IUDMI' wiD be eaabW to 11M aD abbrmat.
eel code or Iipal PIO"ided to him iD order
to __ tile iataraIadoD ..me. provider

ill lila of die..... t:be til"'" Dumber of
the deaind proftdIr.- TnalIatioII of the

JI"I. III till FI'IDCII VAP. dda .-va ....... 01
eM nne' 01 • m.-aftJc code iDto die
t 01 _ ..... lIIfonDaUoa
..w. prcwidIr.

.. WIllIe It ............ '" ... that the
RIIIoul CoaIpI'" an IIltUW to provt. thiI
.....na DOW UDMr die cia-. u PIIft 01 the
pa'lllillible '101 wvd1DI or I'OUIiDI" fuDctions
01~ -=-.. _'1ICIioa lVm 01 the
ac:r., tbI CCNft hal c:oadud.ecl ocberwUe. par.
UcuJ.trlJ ... .aiODlV(F) probdItta mtera·
chaaII roudJII. ~. the ltpllty 01 the
perfonuDCe of this fuDcdoa will require u

ner would obvioualy facilitate acceuibility
of the system. Performuce of thia tun~

tioD by the Rerioaal CompuiM Ukene
iDvolvel oDly a miDUn&l maDipulatioD of
content, and it, too. poMI DO sipifteant
risk of anticompetitive conduct.-

3. Protocol Ccmwmon
Protocol coDv.nioD fldlitiel undertake

electroDic traDllation ill OI'du to facilitate
thl commUDicatioD beiweeD information
semce provicien. They perform this talk
by alteriDl &Ad NCODfiIurinI m....'. con
tat at the macbiDe lev.l, for exampl.. by
CODV.rt::iDI the UYBebrol1Oua .ipalI that a
"dumb" termiDal ... &Ad Neeiv. to the
mON .tftciat I.25 pubt.ipaJa. Proto
col CODY"ioD MrYiceI aN "'Dtial, low
lnll network .upport ,"alDl. Huber Re
port at Tab.. 18.10.

ProviIioIl of thIN CODyenioD fu.Dctioaa
by the IeIioUl Compuill iI UC"'&ry to
taka achutap of till -...et truII
milaioD ca.tI cIIIcribed abo9.. AI thlre
noted, iDcIepadat providers woukl not
havi the __dYe to diapIne the CODver-
SioD faci1itieI OD a wide buil .iDee such
diIpenioD woaJd~ their paeket
switched traDamiuioll ca.1:I..

Protocol COD...... tba. is a kI1 infra
structure compoDeIlt DIC"'.". to the •
v.lopmeDt of a mtll mvbt for videotex.
Som••imp" forma of protocol proceuiDl
do DOt iDvohe aD, c:baDc- iD form or
CODtiDt of tile iDtormadoll MIlt, aDd th.ir
performuce by the~ Comp&Diee
poeea DO riB whatever. However. a ~
phildcated IDCl ettectift .,.... of iDfor
matioD tl'UImiuiDa nqmr. aJIo that the
network perfana tboM protocol coDnnioD

appropNIa flI _ cIIc:ra IB aDY
eveDI. proriIIoD 01 ddt '" _ .....
Compu.ta III~ wtdt _ odIIr iafra.
IU'\ICIUn COOIDp aM"I" cIIKrt............ is. uc:•
.....,. com..... ID _ piI'OWtIIa8 01 aD impeo
naa for powdl 01 ......... for YiMcna
Mn'ices.

JOt. Umited dl...rtUnI would DOC oaly preclude
abe pouibilllJ 01 deer••• tn"srnieto1l COIU.
but it would ... caaIIrict tbI traIIIpannC)' of
commwUcatioG die couumen and

proYiden.
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functioaa that are neeesaary to enhaDce
tranap&rel1ey of commUDieatiol1 between
consumers and infonnation service provid
ers, and the Court is prepared to iftIlt a
modification of the decree to meet these
requirements. On the other hand, addition
al protocol conversion services that manipu
late content beyond that which is neceuary
for the transmission of services, would
raise significant anticompetitive concerna
and, since they are not essential to the
operation of a videotex system, the per
formance of such semeet will not be au
thorized. It is expec:ted that the propoMd
orders and memoruda submitted to the
Court (1ft p. 597, iftftg) will describe what
the partieuJar pard_ or intergellOrs reprd
u neeeuary and wmeceu&l'f protocol COD

version semc:e..
4. Billi", MtJ~'

The current videotex syatelDl require
presubec:riptioa: the coaaumer mat fur.
nish hiI name and addreu, telephone num
ber, a credit card number, aDd other limilar
information, u required by a putieuJar
informatioD aemce proYider. in exchanp
for a pu8word that mut be retaiDed and
entered with each ICCeII U a ptWequilite
to the reeeipt of data fro.. the ~.
This presublcription proeeu oImoaaly •
creues the lCCeIIibility aDd diltributioD of
videotex, iDumuch u the CODIUIDII"I need
or d_in for informatioD it anaIlJ bnmedt.
ate, and often CUIDOt anit t:bI pant of
special permiaaioD froID t:bI~
provider. MoNOftl', the~
proeeu inereueI the prcrriden' ltart-up
COita. .

'l11e RePmal Com.....' role u ..
termediarieI between iDtonnadoIL· ..me.
providers and CODIUIDeI'I, aDIl tbIir baiJt.iD
ability to charp aecantely the a1IiDc teI.
phone number for ....,... rencMncL IUC
resta that theM COllI........ in a UDiq1Ie
poeition to proYide certaiD biIlIq .......
meat functioaa that would almate the need
for a pl"8ublcription proc... Fa.rtber, if
theM fuDetiona were ..umecl by the It.

311. '!'be Freacb T.... IJIIIID iDllltutad •
"'kioK" biUIDI.,... iD 1915. UDder thia .,.
teID. tile teJepboae compuy billa tile con·.....
OD • fluof'Ueoplr...mce bull. ~.
&be coa.auDIn of iDformatioa .me. PI, OD •

rional Companies, it would ob-nate the ne
eessity for separate, individual provider-o~

erated manaremel1t information and billiDr
systems, thereby eliminatinr a sipifieant
entry barrier for small entrepreneurial p~
viders. In short, the vestiDI of billiDe ser
vieet in the Recional CompaDi. iI an im
portant, even essential element in the p~
cell. It is a1lo one that does not present
sipitic:ant competitive iaaUel.

A more difficult problem iI presented by
the qu_tion of CODlOlidated billiDr. There
is no objection pw ,. on anticompetitive
lI'Ounda to coasolidated biWDe, that ia, the
mailinr by a RecioDal Compan1 of a liDele
bW coveriDe both ita 0W1l f.. and thOle of
the puticular providln. However, it the
RepDal CompaDiet ... permitted to op
erate a billiq UftDpment in conjuDction
with the information Mr"rice proYiden that
&mOunted, iD effect, to the IhariDc of NV.

DU, a ItroDe opportaDitJ would be created
for uticompetitiv. coDduet, for that type
of UftDpment woaJd em the Reaional
Companiea an incentin to dilcrimiDate iD
favor of thOle providen whole rev.nuel it
Ihared. That iDc:eDttr.. coupled with the
RecioDal Com.....' UDdoabtId ability to
dilldvantap competiton, woakl be eDOurh
to raiN preeilel1 the CODCII'DI that led to
the adoption of the cIecne. AccordiDel1.
while theae com..... ma1 be permitt.ecl to
pI'09ide coDlOlidated biDiq 1l'I'UlPJDGta.
the1 will not be permitt.ecl to en. .uch
UftDpmenti that proYide for the lhariDr
of reveDue.ll•

5. 11ltf'OdvctMyl~ C'otItMt

The proviaion of IjmUd, intzocl1letorJ in
formation content b1 the Reaional CamPA'"
niII ia likewiM euential to the openCioD of
a pnetical. efficient IJItaID. It it aIIo
libly to promote a meee.mtrbt for COD

IWD8r videotex, for it woaId bodl fIci1itate
lJM of the syatem aDd permit qlIick and
euy acceu to the YViou iDformatioD pr0

viders. However, hen .... in 0" to
aYOid the creation of an iDcIDtm and abili-

per minute basis for the laformadoa .-vtceI
that they ute. TbiI kiDd of .,... would teem
to impUcate revenue sbari!Ic aad will not be
permjned hen.
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ty to en,.,. in antieompetitive behavior'.
thiI introductory content mUit be strietly
limited to (1) the dilplay of a weleominr
pare and (2) provider liItinp.

A welcominr par' could advise the con
sumer of the billinr arranrement that wu
established for a particular infonnation ser
vice. and it would provide for the prompt
entry of the cod. or the name of the de
sind information semet provider. N.i
th.r of th... should cauae any competitive
probl.ma.

A provider liatiDr could, fOf aamplt.
conWD in addition to the providen' aam_,
addreueI, aDd teltphou numbert, their
bUliDeu, product, or atrrice catelJOriea.
W"ttb thia iDtormatioa u • databue, the
Rqional Companill could IltabUah .,..
tema which would allow the COIIIUJDtf to
search in aDY of theM cattpri-. The
compuitl milht wiIh alIo to crou-refe
eDee the IW1ltI of the prmden, their
c:odeI, aDd the lib. Such. crou-Nfennce
would not··oDly lift broider apoI1IN to
the ftrioUi anJJable prmden but it would
a1Io facilitate COlllumer ICCIU to the .....
viceI.

However, aerricI IMDUI, which 101M of
the Rerioul Com~ an &MkiDr, an in
a ctitf..t catepI'J. l18Du of iDtorma
tion ..me. &Del opdoaa witbiD thole ...
viceI an the ..-tiIl IMUI for aavipt
iDe about that .,.., that .. foe dbwtiD,
the couumer in ita aM, .ach u in obtaiD
ine or tnDI1DittiDI the d.Iincl iDformation
or in puformiq ..... tl'UIIaCtiolll.
Mau an • matt. of editorial control,
lpeei&a1lJ taiIoncl '" the putieaJar iDtor
madDD PfO"Ider, &Del u ncb tMr ted to
be "'ly iDr-nJat.td with iDformatioD
contat. If tile Compuitl could
fanUIh .ueh tbeN would be a
brach in the boadarJ bew"" iDforma
tioD ..me. ..... for tn"lmiuioD that
oDly iDlipi&utlJ aft_ COIl_to aDd

IlL VIA Com- n" • 10.

Id. YeDclw en- 1dwniI1III1D1l traaamit·
-_ p,abU1IIed~ could ...uy beupd." MIIdJ or ... ...." _ oa dill buia
.,could _ DO doubt quiddJ wauId compete
diNcdy _ OD~ t«IIII bodI wttb CW'.

nIDI-cype~~ aDd witb

thOit that do COI1lUtute content and accord·
inrly ettablilb opportunities for anticom
petitive conduct. On thiI buil. the provi·
sion of the menu servic:t caDDot be permit·
ted conaistently with the buic stZ'Ueture
and purpo'" of the decree.

G. El,ctronic Dif"fCtM1I SInJic.
Several intervenors elaim that the provi

sion of eleetronie direetory servictl by the
Rerional Campanin it a DeetSa&ry eom~
ntllt of the iDfrutrueture, aDd that it, too.
should be permitted.1I1

The buic rationalt ad\'&Dctd in IUpport
of tlUa UItI'tion ia that the COtlIumers will
become better acquaintecl with videotex
strvicee pneraJly thZ'Ou.b UIt of the ,elec
troDic dinctoriel. That ratioDa1e. wbile it
doeI cntaiD • paiD of truth. iI not ad.
quate to support NIDOft1 of the inlorma
tion lime. netlicdon with Nlptet to th.
provilioD of .lIet:ronic dirtc:torf ItrrictI
raeral1J·

The Rerioaal Compuiel an currently
permitted to compile and dittribute .'1'ellow
Papa" dinc:tori& If theJ wen &lao al
lowtel to pIOYidt their .IIet:roDic COUDter
part, theJ would PIaiD11 bay. the iDeentive
and abiJitJ to~ both apiDtt
compttiDJ prmden of dinc:tory ..mces
and apiDat the pubUabtn of cluai&d and
other adYertiIemeDta.'d

AI the Court iDdicated ill 1982. with re
spect to the prohibition GO tltctroDic pu~

liabiq bJ AT A T. it it too ..., &Del too
tempti!lr for • compuJ ..... in both
the reneratioll of iDformadaa, wbethtr~
litical or commerc:ial. aDd ita talllmiuion,
to dilcrimiDate apiIIIt compttiton wbo
lack the abilltJ to eurefIt the talllmialion
func:tion. ID riIw of the timHUlitivt na
ture of molt lucia matIl'iaI, dllcrimiDation
ac:tivitJ bJ • ttepmal CompuJ coulcl prof
itably include the pnetice of PiDr priority
to ita 0.,. pablllJUDp, aDd tbU of aiDe
for ita 0.,. tndI inlormadoa 1tarDtcI in the

tbole wbo would \III tile .. iDfanudoa net·
work to pubUib tbIlr 0WIl a.aroaic IdveniJe.
meDCL AI.......... for tile ,..... ...... Jle.
ponal Compu.MI CUDOI be .,.mined to enter
thil marUt. tbIre iI DO NUOII why otbers
whether or DOl .., 11"1 DOW ill the publilbinl
bulineu could DOl do ..
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course of tranamitting the data geDerated
by others, to cite juat two examples that
come readily tD mind. See clio AT II T,
552 F.Supp. at 181-82. For these reUODl,
the prohibitiOD against Rerional Company
provision of electronic: "Yellow Paces" di
rectory services will continue in foree. AT
II T, 552 F.Supp. at 189-90 n. 239 &: n. 253.

However, since there would appear tD be
no economic buis for antieompetitive aetfv·
ity in connection with the production of
"White Pares" directories, there is no rea
SOD under the decree why the Repnal
Companies could not offer, in whole or in
part, such direetories in eleetroDie form.
Such an option wiJI aeeordiDlJr not be pr0
hibited.

H. TwmiftGll
The manufacture of termiDala is DOt &

necesl.". component at the iDtl'utrue:ta.rl
tD be provided by the 1teIioDal Com..
niea.all The techDo1ol1 for KiDitektyle
"dumb" termiD&la is CtllftDtIy available ill
the United Stat.-."· Furthermore, the
penetration of penonal eomputln ill the
United StatM is proportioaateJr Jarpr
thaD the penetration of KiDiteI tmDiDaII ill
FraDee, for theN may eurnntly be ..
many u 28 million penoaal computln ill
service in the United Sta_ that "eould
readilr tap into a videota 1,ltIm."III AI:
cordingly, and for the NUOIII dIIeuIed ill
Part IV, "'".,., the Com wm DOt NIIIOft

the decree probibit:loD OD the afactmw
of termiDa1I. Bowwyw, the Com-
paDieI may, of coane, proNe, dIU II, .1
termiD&JI maDufactund br odIIn.-
I. Could tIN~oll~

tiOtI s..w- Br tIM~ eo.
PG"* 1"",.. Cowt~,

The diIeuuioD aboft, wbile Iun-tmc
that the daD,. .y DOt be Iarp, doll .
prcmcte a tiDal and deftnit:ift auwer to the

III. IDdeed. WIll die Pnada '."...~D1
does Dot IIIaDUfacIun die MiIIiIIL

314. V1A CommenD • 10.

us. ModoD 01 U 5 W... 22-23; Comp'IIrW
Addldoaal OppoGtioD at 11.

31.. SecIioD VIn(A) of die ...........
1leIioaal Compui. to IDUbl en.

question whether the tz'aDamiaaiOD of infOI'
mation servieea u described above could
form the buia for anUeompetitive action.
The Court is miDdful in thiI reprd partieu.
larly of the facti (1) that the Rerional
Companies may be expeeted, baed on put
experience, tD seek to 11M any authority
ilUted tD them tD traDlmit information
service. u a springboard tD the furnishing
of information content, and (2) that a broad
videotex operation hu never been tried in
the United Statll. The experience of for
eim countries ia not partieularly inltruc·
ave with respect to competitive qUestiODl,
.iDelI the tlJec:ommUD.ic&tiou networka
abrMd are pneraJly lOVel'DlDent~WDed

and controlled, and IiDc:e, in any event,
antitruat couideratiou play little or no
role~ The apertI eitIcl by the vari
oua DIItie8 and interveon differ tD an
atlnti.nheir andentaDctiDr of .uch IUb

jeet:I u what coutim. traDlmiNion or
con.nt,117 and they ditt. aIIo with reprd
to the decree of riIt to competition that
would aiat it the Rqioaal Companies
wen afforded aD aception from the infor
mation HrViceI ,.tric:tio.. 10 U to allow
them to provide traDlmilaioD ..me..

The Court ia tbua faeed with the dilemma
of either authoriliD, -t17 of the Recioaal
Companiel iDto the tnIIImiuioD market
wttbout comp" eertaiDty reprdiD, the
aDticompetitive COIIIiMradoDl 01' awaiting
c:Jari&atioD of the ftI'ioaI triDiell, lop.
tical, and economic problema until a defIDi.
tin judemat caD be .-cbed.1II The
Court hu decided to opt ill fanr of the
former, on the toUowtq buiI.

AI .tattcl in Part VII, .."... the Court
hu in the put tabla iIlto aeeoaat WIIM»
fmed pubUc policill ad btDefttI, ill Iddi
tioll to the eft_ OIl compedtioll maR Dar

rowlJ coutrued, ill approYiIlc the Mene.

117. Some. ..~ Ty,pcr NcDoaDs'J "..... N..
wort 5,.... .,... dill II II iIIIIIra&lJ imo
pouible to draw radoaall1Dll blew.. coara"
reWed aDd DOD~raweia&ld iafarmIdoD 1Ir'

vic:-. MemoruduIII II 1~

III. AI swed above., ua-. die ........ Com..
niea are allowed to __ tbia fWd, .. ICNA1ly
open&e withill it. die nquiIita CIftIiIlCy may
MYer be achin'"
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Ntnt-T,lM:om:'f" ... nicGtiou &mea

[1T] Sec:t:Ion 1I(D)(8) probibitl the R.
Ito'" Compuiea from "provi4{JDrJ any
other product or III"ricI, except aehan,.
telecomm1Dlicatiou and achaDp aeceu
..me., that ilDOt • utunl monopoly ser
vice aetuaD7 repJat.cl b1 tariff." AT. T,
su r.supp. at.. 'nUl catclH11 res~
don prohibita the COIIlpIIIUeI from partiei
patine in 1'1uInJat,ed b1I.IiMI••" in whieh
theJ miPt haft the abiUt7 to obtaiD im
proper coaapet:itift adftDtapt by le.,.,..,
inr their COIltl'ol OYer the local monopoli•.
Ill. at 196 n. 2t"I.

Unlib the CON I'IIt:ri1:tiou, the MetioD
IICD)(8) prohibit:Ioe ... DOt bnpoud on the
buil of ..,. Iprifte IYideDCI of aaticOm
petitive ICtiYttJ ill DOIHeWommUDicadou
marketa b1 AT • T or ita .ube...., Dor
could it baft bee b1 Yirtue of the 1966
CODIIDt decrM, the BeD S,...... Dot
enraced iD DOIHeJeeornmUDicadona buai
neal enterpriIeL Section UCD)(8) lilted
inltad on tile propoeition tbat. when aD

entity rill • lipiftrMt teleeommUDica
QODl moDDPOlJ ...... otMr, competi
tive buaiD••• tbIN II boda aD iDcInt:iv, aDd
aD abilitJ to .. IIltieompetitiftly. The
restrietion aIIo reftIet.ed the aodoa that, by
limitinr the ...... Com... to tJ'adj.
tioaaJ local IVban.. ..me., the pi of
the proviaioll of etfIehDt, ecoDOIDical tel.
phone !.me. would be tuthered. W.t
,m Elect1'ie Co., • r.supp. at 8S6-08.

..
U.& y. WESTERN EL£C. CO.. INC.

a...673 ....... US CD.D.C. ItI7)

ill interpretiD. it. and ill puain. upon mo- lenerated by others in the manner and to
Cona and other requ.tI from the partieI. the extent d..eribed above. However, in
Further, u then stated, notwitbataDdin, lirht of the not tuDy complete deseriptionJ
the contrary views of the RerioaaJ Compa- in the record of the vvioUi inlftdjenta
Di.. and the DepartmlDt of JUitice,'" the that art nlCellU')' to an information trana
Court hal DO doubt of itI aatbority to COD- miuioD I,.tem, juxtapoeed apiDlt the
tinue to do SO, where there is DO illconaia~ need for prec:iaion (," pp. 5~97, .rupra ),
eney with the antitrult laws or the faeton the partin and interested iDte1'Venon are
underlyiDr the approval of the deene u invited to submit propoeed orden. aecom
expnued in the Opinion wbieh effteted panied by memoranda, couistent with this
saeh approval. Opinion, detailinr the Deeeu&ry inrredi-

Ac:cordinrly, the Court will, in the entl with rrater p&rticularity.
pNMDt contat, ODCI &pill take iDto ac-
count ft1ueI iD Iddftioa to thole ltemminr
ac:1uamlJ flom aD _YiroDlMDt tr. of
aDticompetitive actmtJ, ill tbilI CUI the
beDeftta to the A.meric:ua public from a
puded, inteDipnt, wicIIlJ aftiJabll infor
matioD III"ricII truI1Dittecl tbroqh aD iD
frutructure operWd bJ the Rq;onal
Compuill. TIle dmltiaIN of the BeJl
S,.... aDd the decne wbicIa broqht it
about, WIN DOt men aw'" ill _tract
NUM"'s: thIJ 11M u tb* frmde"'IDtaI
p1IIpGII the IftIDOdae of competition in the
teJeeommunieat:iou marbt, to tbe ad that
the AmericuI pabIIc, iDcl1acltDr the Ameri
eu COIII1UMI', miPt beaefIt from today'.
aDd tomorro..... ....munieadoDl tech
-Iou' iD tbiI· informadDD ....

Tbe wide diI,-in,*,- of information
..me. II a ., .......t in tbat _ilL
AI iDdieIt.ed, the " .. infonnadoD ...
n. WvWaal eitiIaa to
NCUn aD~ ud nriet1 of
informab ...... with ud at rea-
IOUbIe COlt. WIdII tile two D&t:iau an
DOt eampuUIe ill 1II1II1 otber wa,., they
an ..., DDt dIeefmfIp ill rtprdIq u a
pMdv. ftIae the of the c:it:IIeDrJ to
a YariItJ of of~ To the
atftt that tbiI objwdv... be pnmot.ecl
tbI'Dqh a ........ of the illtalmation
..me. Nltrict:Io1a ill tile decne aIonr the
JiDII oudiDed ...., the Coart II prepared
todoao.

'ar the I'llIOU .... the Coart will
eumpt flom the informatioll ..me. ~
•tricdon the traDlmiuion of information
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,
Whatever the theoretical bu. for the

incluaion of this restriction in the decree.
the Court made it clear that a Rerioaal
Company could petition for removal of that
restriction. and the Court would grant that
petition-it would "waive" the restriction
if "there 'Ny no realistic pouibility of
abuse of monopoly power." AT ~ T, 552
F.Supp. at 195 n. 267.

The Court auumed at the time of the
entry of the decree that the Repnal Com
panies would not have aDy subetaatial in
terest in enterin, unrelated businesses. and
that the liDe-of-buaineu waiver requesta to
enter non-telecommUDicationa marketl
would therefon be rare.-

That expeetation turned out to be erron..
ous. Inatead of the occuional requ.t for
a waiver for the operation of a cafeteria in
a telephone compaDy buildiDc, dozeDi UPOIl
dozena of fa,r.rncbinl requata were filed
a1moIt immediately after diYeltitw"e. The
Court aceordiqly .tabUahed procedures
for the baDdJinI ot waiTer requeata, mvolY
in, initial screeniDl IDd l'ICOIIUDeDdation
by the Department of Jutice, with oppor
tuDia. for oppoeition or other eomment bJ
interested putia, prior to tfaaI court deci
sion. W..,.,. El«trie CA, 592 , .supp.
848. Since 1984, the Deputmat ot Jutice
hu reviewed and favorably I'ICOlDIDftded

over one hUDdnd Ii:I:tJ "..~
and the Couft hu IJ'IIItId ..., ODe of
theM requeRL AT. T e-ameca at
11.....

However, the Court ... tJpieaJIy ..
poMd four eoDdItioM u put of the panw
of the reqUItE that die .... compedtift

Ja. S. w... D D" eo.. S9Z F.5upp. 1& au
IL 11. 151.

321. Tbe Caun .. dIDtId .., r..- ..
wen ftIId • ...w, .--. to __
[I(J)(3) but dill ICDIIIIJ ..-.. ....
iDcunioaI '" ........ Ca...., laID .....
- CO¥eIC bJ OM 0111III __ cxnr-.
lioaa. FurdIIr............ tbI Court lIDo
poIId coadIttoaI oa • paadDa 01 odIIr ....
queMI ill onMr to pnWllllUdl iDcurIkMIa. s..
..... 0nIIn ... AIIII* 22. 1915 (U S w->
UId Mardl 13. 1_ CAIDeri&ecb) Cftnenc:I,aJ ..
vice waiwn coadllloDed to~ .....
Compay fiDaDciaa 01 equipmeslt maauflculr·
en. iDtaal:h.enp ..me.. UId iDfonudoD
serW:ea}: Opiaioa cIaI..t F-.." 26, 1916 CPa
dftc Tdelia waiwr to ICIqUirw Coauav.aic:llioal

busin... be operated throulh a separate
subaidiary; that the sUbaictiary obtain ita
own debt f'UWlcm, on ita oW11 credit. u
distiniUilhed from that ot the ReIioD&l
Company's telephone affiliate; that the ~
tal estimated Det revenu. for all the DOn
teleconmumieationa aetivi_ enra&'ed in
by a Rerioaal Company punuant to waiver
not exceed ten percent of that company'I
total net NVlnu_; and that the monitoria,
aDd vilitorial proviaioDi of section VI of
thl decree shall apply to that subaidiary.

The purpolel sou,ht to be aeeompliahed
bJ theM reatrictiou included ift~ 4lUJ
the facilitation of the policiDc of the prohi
bition on eroIHubljctiHtion; protection, to
the extent pouible, ot the ftnanc:ial sound
Dell of the 10eal tllIphoDe companiea;
makin, evtaiD that the 1eIioD&l Compa
aiel maintained adequate NIOUlCeI to com
plete implementation ot equal 1eCeII; aDd
attamptiD, to _an that the RecioD&1
CompaDiel would _ necIIet IDd aDder
miDe loeal telepboDl..mce bJ a CODCelltra

don on and the aDaeatioll of NIOurcea to
entirely IUlNIatacl bv..... r.twn
El«trie Co., 592 r.lapp. at 870-72.-

The Department of J.... aDd the Re
Iional Compuiel DOW nquelt that the
non-teJecommUDieatiou reatrictioD be en
tirely removed. Necll'&rilJ, tbiI would re
quire that the waiftr pracll' alto be cUI
earded. It ia COIIftIIiIDt. for parpoMI of
aaalyaia, to dia1:IDpiIh .... the NIDOY

aI 1W" .. of the reatrietioo aDd the~
pea.ruee of the CODditIou that the Court
baa c:uatomarilJ att.ac to wamn with

IaduIIrt.. IDc., .. oa dlWIIItun 01
crt tqUiplDeDI~ lad ."boaII
IDIWeriDa ta'Yic:e opIr'Idoat).

.. Ia IOtDI~ .. 111,a_ to~ 01
~pa"""""_"""IO.
Court or tbI D..,_01 ,...... 1M ......
a1 Compaai_ h.e.. aIIo Ie C ; Nd ecWhIoaaI CODo

ditioru. such u to prwvaa c:nll1UbI6db""
throup UIet D'aDIfw.~ lD I1Ibt 01
ill e:urnDt ani.... iaJ. I'"... time 01
the formuJarioD bJ • Court 01. four ,..a1
conditions dilculled lD. tal .."., tbe De
panment of JUIIic:e ........mm6ed dial tbe
CoW'\ impote .. IIIUda men far-rachiDI
coDditions with f'IIPICI to aD wahwI. w...,.
~ Co.• .592 F.$upp. 11110.

!

t
J,
I
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respect to entry into non-telecommunica- larIe amounta in thiI area than in telecom.
tiODi marleeta. municaOou-reJateci marketa.

It seems fairly clear that the restrictiOD III the opUUon of the Court, while the
itself may safely be removed purs1Wlt to ialue it by DO IDt&III opell &Del shut, the
section vtIICC) of the decree. AlmOit all balance of facton favon the removal not
of the parties and intervenon that haft only of the Nltl'ic:tioD itMlf but 1110 of the
addressed the section II(D)(3) ilaue have conditions heretofore attached to reatrie
concluded that there is no substantial riak tion waiven. That balance it achieved in
that Relional Company participation in part by ltVeraJ public policy or eott-benefit
non-telecommUDicationa busin... would facton CPu1 VII-B): (1) the waiver pro
pennit leveralinr of excb&D1I moDOPOO ctII with Nlpect to tIUa nOD-telec:ommuni
lies.- That condusioD it a1Io supportlcl catioDl field p1aeela .ubltutial burden on
by the experieDce that, follom, review by RetioD&1 Compa, plamUn, and decision
the DepartmeDt of Justice &Dd the Court, makiDr; &DcI (2) thiI procell involves the
every ODt of the waiven Nqut8t.cl in thia Court OD a fairlJ .ipi&ut scale in a.
field ... rrant.cl. rioD&1 Compa, b1lliDeu deeiaiona when

More problematical it th. croIHublidi- the tIDal outeom,e, at Itut tbaa. far, hal
zaOoD iua. that the Court souPt to.... ahraJi bteD the _UIlCI of a wamr: and
dreu ill put by the eonditiou it attached (8) it the ,.t:rictioe itMlf btl become oblO
to the waiven. 'nlere iI DO qU.tioD but 1_, the NtelltioD of CODCIitIoDI becom..
that the removal of the ,.t:rieQoII 011 tDt:17 IOIDtWUt~
of the Rqioul Compuill iDto DOD-ttI. AbMDt niPtiIr COIIlpetitiYt coDlide,.
c:ommUDicatiou marketI dati I'IiM the tioIII tbu an PNet hen and DOW,- it it
CODCel'll that their OperaQoDl ill theM mar- appropriate, theNtora, that tbtIt compa
keta wiD be .w.idiIId bJ rmm.. atrIet- aiel be fNId of dMaiJId judJcial oversirht
ed fIom the raYi that &1'1 bIiDc pUl 01" of tbeir cIIc:iIiou. TheN ill, of count,
siblJ for local telephoDe..me.. Indeed, iDdepeadeDt phiIOIophical atilitJ iD a depar
u diIc:autd ill Pu1 VD, pudcWarlJ pp. tare of a judicial bod)' from the adjudic:a
581-88, ..""., DOtwitbItaDdiD, ftrioua No tioD of matta's that &1'1 DOt IiblJ to
strictioDl aDd CODdit:ioaI, a. cIiftnioIII pnltDt aubltaDtial problema ill tIrmI of
appear to be taIdIIc pJMe eYeD DOW. c:ompliaDce wit:b tbI aDdtruR JaWL-

Aa apiut tbiI eDDt:iD1IiIIr prob_ mgt For tbIM NI-, die Coart will nmove
be w.... that (1) tbIre illitdI dtmud the NItrict:ioD embodlld iD MCdoD U(D)(3)
from poiftt:ial coaapedtDn taw ,..doD of of the c-. 011 die tDt:r)' at tbI 1tIIioD&1
the reetl'ietioA; aDd (2) die NJat:tn paacity Com...... n. ..........mUDicationa
of joiDt and COIIIIDOIl cmta bftw... a- VtDtune.~ widt tbat dleiaioD,
ebup opent:ioaI and DOIHtlecommUDic:a- the foar CODCIit:iau btntofon impoeed u
tioDa~ NDMn it man dif&ult to put of put nmn of the MetIoD 1I(D)(3)
c:rGU4ub1idi1t OD a COIltilnliq buil ill ,.trietion wiD .. be dIIIomd.

J2L s. ~ 01 ••"''01'7
utiUIJ ('eee' ..."..." .. ,.,..,... 110&" Co•...., _T?'Qdmv a ,
<s.pe. 1" 1"'); .........~ ea.
592 '.5upp. a I5J.

.. 1'bIn iI, co be ......... chi IDIIDIWbaI
!DOn riIt dIM tbI...-.a Com,..
... ba &bIir to dha"". will MIllet the
reiadwlJ ~ tel..... open.
tioaa, aDd CODCeIltnte tbeir reIOUI"CeI aDd maD

IIIriI1 *Wa iDIIeId upoa !DOn~ aJ.
bIit IDOI"I~ ~ oppartUIIid..
AI 01 die waiwr coadIdou wu
deej to deal with dIia.... Howevw. it is

II ... CIOIICIIliftbIl dIM .... JICC. ...bIJ with
• mencIeae IraIa 1M c:oo... will _ ill waJ
c1Mr to dill pra~l_ ...... It wume
......ntlal iftcence

us. Some haw ". ,......... c.ompur. and
...·ei.... Equip wMM~AIIociatioft
II 21. dIM ......... " dill Caun 01 the
WlIiwr~ could .-all .. 1M ft1bII of •
poeat ftumber 01 ....... uadtrult sui&a
tbrouaboua 1M..... Par chi I"IMOIII aced.
the Court .. aat~ it Ub1J thai many
meritorious aad1nIIl ac:doaa wtU cIIvelop.
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COfIeluD'll
The purpose of the decree in this eaH is

not to uaist one company or another, nor is
it to promote abstract antitrult theory or
divestiture as part of some broad ic»
ologieal scheme. Rather, it is the decree's
purpose to allow consumers to reap the
benefits of competition in telecommUDiea
tioM that competition hu pnerated for a
hundred yean or more in a myriad of other
fields. It is with that buie philOIOphy ill
miDd that the Court hu approached the
preHat set of moQoDl. tequesta. &Del re
porta.

A. COfW R.trietiMu
Althourb it may be ctiffieult to recall thiI

DOW. the fKt ia that for thirty ya.n prior
to 19&6, the CoDcraa. the co~ the Fed
eral CommUDicatioaa ColDJDiuioa. aDd
state reruJatora wrestled with the problem
of what to do about the BeI1 S)'Item mo
DOPOly. ita arropnC8 iD dMJin, with com
pedton and couumen. IDd ita power to
shat out competitioa. OM Depatmeat of
Jus_ lanuit wu tiled aDd lborted; res
ulaton iaaued tdicta that ..... 1arply it
DOred: Coacnu m.estiptecl but could DOt
come to I deeiIioa; and I MCOIld fec:leraI
lanuit &Del MYVal priftt.a actioDi ....
filed iD the courtl wheN tbIJ remaiMI
pnctiDI for I DlDIIM of JIUL III the
meuQme, compe1:iton 1IapiIbI4 ud die
Ama:aD .., of" fNlaDd fair eDIIIPIdtiua
remaiDIcI abMDt fIaIa .. t.IIIeoaua1lJli&s.
tloDi iDduatz'1.- WMa u1t:bu....a, tbt ell
eree that IOftl'D8 tbiI cue wu Wjotiar.cl
hetw.. the ...... IDd appnftCl bJ tbt
Court, it~ the ....... of eJaimM
moaopolildc coadDet ill teIIc:ommUDicatioDl
by roin. to ita root.

That root ... die CDDtral bJ the Bell
S,.tem of the JoeaI ......... 1WitdI. ill
which it bad I 1IIODOPOI1 IDd ita aiIInaJta.
DeoUi prtMllCI ill MYIII1 other mark..
(1oBl diItaDce, teIIc:ommaicldoaa lUll..
flCtUl'iDl, &D4 iDformadoII ......>-iD
wbicb it bad compedton. Thecom~

3M. s.,.....s" Pan L ......

m. s. Pan II-A. .....

in each o~ theM mark.ts were suffering
from an mauperable diaadftDtare: they
could reach their ultimate euatomers only
by c:oDlleetiDr their eireuitl and produetl to

the Bell System'. toea) switches, the only
tedmolocic:ally available av.aue to the
hom.., offieH, and factories of America
where the individual telephone inatruments
are located. It followed that these compet·
iton wen It the merey of the Bell Sys·
tem's maDaren, who could with ease dis·
erimiDate apjDat them by such practices as
deJayinr intereonneetioDl, providiDr inferi
or coDDec:tioaa. ehara'iDr exorbitant prices,
or retuam, to Ittach competiton' produeta
altoretber. 'nle BeD SJltem wu alto able
to subtidize ita comPff.::ve produetl with
fanda IJPbolNd ott from the moDiel paid in
by the ru.payen. thUI to udereut the
priceI charpd bJ iDcIepadeat firma and
drive them out ot buaiDela.

'nle quite pndic:table nsd WII that DO

indepadeat Joar diItaDcI, maautlCtUlinr,
or iDformatioD CDIIlpUf IftI' raJly rot ott
the rroud: for pnctical purpoNa. the lHn
monopo17 l'I'"aiMd jut that.. SiDce .uo....
tatioDI, repJadoDl, ad 0I'dIn requ.irinr a
ClllltioD of the BeD Syatem'. IdiYities had
proYtd truitleu, the N1Mdy adopted in the
decree. u .imp. u the problem itaelt, had
but two buic upeetl: &It, the diYestitan "
from A.T • T of Ita local IDODOpOly atfD.
iateI (diu f..... A.T .. 'r'. otber .a"
priIeI, aD compedd•., to ItaDci or tall oa
their OWD); IDd MCODd, aD OIW prohibit
iDr the new 0W"DtII of the local bott1aeckI
-the Retioul Compui. from.DP&iDI
in the compedti.. Ioq diItaDce, 1UDutae
turiDJ, aDd iDtOftl&doD. ..... marUta
(10 U to maD it impouib1e far them to
duplicate the Bell pncticeI, DOW that tMr
CODtrolled the ~b).·

'nleH .imp" ,.. dnI1:Ie 1MII1U'II haft
aJnady beru to bell trait far the badt
of competitioa aDd of the \INn of tile
telephone. Coatrary to much popular be
lief, the overall t:NDcl rib rMpeet to tale
phcme rar. iI don,- IDd the COlt of

DL Lolli cI1I&a.Ia ,.. have _11Ded lD the 1M
tbne yean '" ......., ddrIJ percIIIL Loc:I1
rII8I .... not aIfIC&td '" 1M cIecne bee.... for
teehnolOlica1 reuoas, me, have bad to remain



, .

I

sa n-. aN DOW CD tbII __ • nuou.ble
PI'i&* IUCb '" DOW COIIIIDOIIpI8ce u
r••I.tlaI ............ .we to ____
caeu or IruDdnda 01 cll5aad .... znuDo.7"....-1.
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stricd1 dependent for local conneetiona
upon the RepDal Company monopoli•.
Second. it it said that there are now seven
Repnal Compani. iDltead of one natioo
wide BeD System. While that it certaiDly
true. it is DOt a new development; it wu
foreseen and even mudatad by the very
decree that requires a tutu.,., ehaDp iD
eircumataDeei before the lin. of buaiDeu
restric:tiou may be removed. Moreover, ill
terml of monopoly power, the combiDed
Rerional Compuiel more or 1.. equal th.
BeD System.- 'n1ird, IUa-tioU haft
been made that, UDlik. at the time of the
entrr of the decNe, federal rep1atioD cu
DOW pment uticompetitn'. abUItL But
FCC replation, far from beiqmoft It:riD
pDt tbaD befon, ill todal aetu11J 1.. 10,

for NUOU of reduet:iou ill staft aDd
chaD,.. ill ncuJator1..PhiJoloph" &IIlOIl1
otben. ADd a1thoqIl DeW' aDd pouiblJ
stricW NpladoDl haft bella diIc:uIed,
tbeJ haft DOt tbu far bee adopted; tbI1
an DOl ... ill fbIal form; aDd tbI1 will
DOl become effective. it .& aD, .tit aut
year 01" die ,.. aft8r that. Their IIltfmag
iJDI*t OD UlticomjNti~.. 1Cd.itili it
theNton eadnJJ~.

The Com baa accordiDcIJ CODChJcW-it
coaId. .... -.cl1I1II tI. _ tipi&aM
chupI haft 0IeIIn'III with .,. tID die
eoN"~ 1011I ....., -.atae-
tariq, 1Dd. ... tale of iatonDdaD ...
• dIM wvaW judfJ • rdeal ill
die --.

WheD the law .... die fIctI IN th.
enmjned~,it ,...
ly appuoat dIM tMn 11111I to die a..
al Compur 00II1:IIld0DI t.bu ... the
ere- ..... bad it ....... ,. the cIr'am
b-.t of • wide na.... pabIIe nJadaaIcam"'" DO .. woaJd haft ......, ..
tertaiDId die~ that • IOI1atioD
arriYed at aft8r • dUnrt-- ta1JIP, that
bid eaaed • maP' IIId ...-hin, ....
ill the .... of tbI iDdaa1:r7 aDd the
babit.I of .. A.1DIricaD tellpboDe ....
IDoaJd be jettiIoDIcl ill Rbataadal put at
_ ...... tm. ,..... put:ieaJartJ wbeD

3D. s. pp. s-...o, ..,.a .

m. S- pp. 541...... SSJ-56. ."..

the chaD,.. that haft oeearnd ill the iDter
im ill the ponr of tbaee who CODtz'Ol the
10caI~ IN illlipiftcut.

If the iDtera:chaDp aDd manufaetwinr
motiona were cruted. the telecommumca
tiou iDduatzy would be back where it wu
when theM SWill. bepa. The Retioaal
Compuiel would hav. the lime iDcentivtl
u w.n u the same meaDI for diIc:rimiDa
don, maaipulaaon, aDd crGIHubiidization
that the Ben Syatem poIl••ed before the
bnat-ap.

ODCI before, ill 1918, aD aDtitruit suit
....t the Ben SJRtm wu abortad pnci
pitoaalJ b)" a~t of Juatiee deei
Iion,. aacl that stlp laid the pooaDdwork
for 1DU1 ytMI of tarmoil aDd traftil iD the
iDcIaIa'J. the eoartI, the recuJatIDl'1 com
milaiolll, aacl die ecmcr-. That biatory
muat DOt be repeated. TbiI C'Aart e&IIIlOt
aDd wiD ...... ttl autboritl to 10 ..If.
featiDI aD -..priM. It II tMretOft dlD)'
iqlll the Nq1MIta f. the z..... of the
CON NIVict:iDaI of the __

B. TN__..oll~4M
CaIo\-All~

At the .... t!IDe, die Coart II O1"deriDr
the NIIIOftl of two odIIr ,.tridiou where
tbiI wiD JiUI tipifteMt beae1!ta W'ithout
aeriou riIk of banD to ODiIIptdt:loa.

FInt. TIle wide ranpa. ,. ditfuae
ucatclHJl" NI1:IkdaIa aD the tDtI7 of the
Recio-~ iDtD aD~
mUDieatioal marbta II bIIDc rtptaIed out
ript. EzperiIDOI baa thGn' tbat DO sub
stantial purpoM II bIiq .....,. b)" Nquir
iDe the Repaal~ tID petitiuD the
Court whenev.. tbI1 willa to •• a baai
neu ha'riDe DO dInet NIat:IoaIhip to tele
c:ommwUcadou, aDd... die riIk of uti
competitiv. ICdYitJ II NIadftIJ ImaI1. ID
deed, the Coat .. tID data putId Oft&'
160 uwaiYwI" of ddI NI1:IkdaIa aDd ~
tuaed noDI. A.1dIaaP IOIDI daDpr of im
proper croIH1IbIidIIat rwuine, the
benetltl from a NmOftl of ddt ~triedon
outweirh that -.. ill tbiI aream.t:lDee.
Elimination of die ,.trictioa wiD aIIo haye

3M. ,.., VI. .....

.us. s. pp. 529-" 53J-M. .....
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the benefic:ial etfeet of permittiDr the Re- meat availability, laDauace iDatzoue:tioll.
Iional Companies hereafter to make deci- roV4II'D!Dfttai DOdeII. 1Cbedw. of IDHtiDp
siona with respect to lubitaDtial MlJD8llti of auoeiatioDl, repriDta of oewpaper and
of their buaiDeu without day-to-day in- mapziDe artieleI, aDd othen.
volvement or supervision by the Court.- Th. Court hal concluded that the appar-

Second. One of the core restrie:tiona of endy compedDr iDtlnltl-prev.nQon of
the decree prohibita the Kapaa! Compa- monopolizadoD of information ..me. ver
nies from providin. information serric:ea. sua broad availability of sucb semc:es to
The Court is retaiDiD. that rest:ric:tion m. the public-eaD be reeoneiled by Hverin.
far u it involves the reaeration of informa- for deene purpous the pDeration of infor
tion content, for the same NUOD that it fa mation content (wbieb will remaiD prohibit
retaiDiDr the other core res1:l'ictioDl. If the eel to the RerioD&l Compuiel) from the
RqioDal CompaDiel bad the authority to trMI1!luioll of iDformation ..me. (whicb
seD iDfol'lll&tioD in competitioD rib otblr the Bqional Com.... wiD be aDowed to
providen of theM ..me., tbIir CODtIOl of pro1'iM).-
the networkl -.entia! to the diatrihutioD The Court wiD accordiDrlJ lift 10 much
of that iDformatiaa would rift them the of the iDtormatioD ..me. NlViction aa
same abilitJ to diIerimiDate apinat com- Pft,ata the IeIioDal Com.... from con
petiton u they baft with reprcI to ill.. 1tNct:iDr aacl opendD, a aopbiadcated net
acbaDp MJ"rieeI aDd the maau1actan of work~ .. that wiD make s-
teleeommUDieatioaa equipmat.- lible the tzvem.... 011 a muam seale.

That ... not 1DIU, bon,., that the of iDtOl'llll&daD.i. ariciDat.ed by otb
public mat be dipriNd of the NtOJutiOD. en. diI'iCCIJ .. the aItiaIata eoanmen.M1

arr cbaDpe that IN poaibll if iDforma- No ODe cu bow rib elrtaiDty whether
tioD, iDItMd of bGar t:ruII1DitttId 0D1J by tbiI rmftdoaarJ ... of trulmittiD.
earrat metboda,- CUI aIIo be JUdI .ftil. aRfal. rlldllJ-aftiIabII iDfonDatioD wiD
able to nat namben 01 ...... iaItaD- ftDd ICCIptIDeI iD t:biI eoatIJ to the 11IM
taMoaIly bJ meaDI of till teIIpboDe ado mat u it baa But tbe Court
work. 0tbIr ut:iolll-PruICI iD pudcuJar, belinw that it do wba& it lep
but 1110 Japu IDd Gnat~ft iIDataJJ CUI .. faa. tbe aftilabilitJ of
experimamd with ...... iDDoftt:ift 11M .uch a ......
of the tea.pboae .,...... with 101M eoIIIid- The~ ....... _tiD. to
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